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Stability is a quality 
which Time alone 


can adequately test. 
Mutual Insurance 
has stood that test. 


MUTUAL 
PREVENTION BUREAU 


FIRE 
Chicago, Ill. 


230 East Ohio St. 


1 service organization maintained 
by the Mill Mutuals 
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MUTUALS 


ARE GENERAL FIRE 
INSURANCE CARRIERS 


Michigan Millers Mutual Fire Insurance Co., Lansing, Mich 
Mill Owners Mutual Fire Insurance Co., Des Moines, Iowa 
Millers Mutual Fire Insurance Company, Harrisburg, Pa. 
Millers Mutual Fire Insurance Company, Fort Worth, Texas 
Pennsylvania Millers Mutual Fire Ins. Co., Wilkes-Barre, Pa. 
Villers Mutual Fire Insurance Association, Alton, Illinois 
Grain Dealers National Mutual Fire Ins. Co., Indianapolis 


Western Millers Mutual Fire Ins. Co., Kansas City, Mo. 


National Retailers Mutual Insurance Company, Chicago, Ill. 
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ARE YOU HELPING TO PAY DIVIDENDS 
TO STOCKHOLDERS OR TO 
POLICYHOLDERS? 


CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CO. 
OF VAN WERT 


INDIANA LUMBERMEN’S MUTUAL INSURANCE COMPANY 


OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMEN’S MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
OF SEATTLE 


PENNSYLVANIA LUMBERMEN’S MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


Offices From the Atlantic to the Pacific 


Gale & Stone, Boston Justin Peters, Philadelphia 
Interstate Mutual Insurance Agency Co., Mansfield, Pittsburgh. 
Lumbermens & Manufacturers Mutuals Inc. 

James S. Kemper, Mgr. 

Chicago, Milwaukee, Minneapolis, Omaha. 

Lumber Mutual Agency, 

Indianapolis, Memphis, Dallas, Kansas City. 

The Martin General Agency, Seattle, Denver, San Francisco, 
Los Angeles, Vancouver, Portland, Spokane. 
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Wise brokers choose — 
OF 
Small wonder that a rapidly increasing number of A 
brokers who are practical as well as conscientious MERICAN INSURANCE 
are turning to the Atlantic for marine insurance. | MP 
Atlantic is the largest mutual marine and transpor- farr 
tation insurance company in the world writing A MONTHLY MAGAZINE 
OCEAN, INLAND, YACHT and TRANSPORTATION drav 
insurance. It is 93 years old. neec 
Atlantic is strong financially. Its present surplus is Containing News and Timely Articles on Vv. I 
more than $9,000,000. mee pe y ; 
oe , Topics of Live Interest to the Insurance zati 
Atlantic writes a profit-sharing, but non-assessable 
policy at standard market rates. Present cash divi- ] World Everywhere terr 
dend is 15%. Dus 
Atlantic's reputation for prompt and equitable loss ang 
settlement is second to none. with 
Atlantic pays commission to brokers on the same SUBSCRIPTIONS 82.50 PER YEAR wr 
basis as other reliable companies. p 
Consult our Brokerage Department to s 
for full information. the 
Published by As: 
ATLANTIC MUTUAL ° 
” a CS THE AMERICAN MUTUAL ALLIANCE pre 
Home Office: 49-51 Wall St. (Atlantic Bldg.) New York =e : Ge 
; 230 North Michigan Avenue, Chicago, IIl. : 
Baltimore - Boston - Chicago - Cleveland - Philadelphia - Washington intc 
- by 
—— mo 
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for profit — Be 

p i che 

but f ROTECTION! || i 

u or : lift 
NSURANCE, as such, was not formed in America Mutual Casualty Insurance, today as in the be- | 
as an enterprise for making money. Its original ginning, is insurance of, by and for the policy- i 
aim was to protect ... not to profit. It was con- holders. Year after year, mutual policyholders Hl 


ceived and planned as a common-sense measure _ receive not only the fullest possible protection .. . i 
for the common good of all who participated in it. but the welcome plus-value of substantial reduc- | 


P tions in net cost! i 
Mutual Insurance has closely adhered to this 





i 
fundamental principle. This is why Mutual Cas- il 
ualty Insurance Companies have no stockholders. PROTECTION | 
It is the reason for Mutual Companies’ conserva- From the very first the Hardware Mutual Casualty 
ive inves » s. i Company has given policyholders satisfactory claim ad- mM 
tive investment programs It explains Mutual justments. Since 1914 it has paid out in claims over i 
moral and physical risks. 








Companies’ refusal to protect any save the best $12,900,000 to, and in behalf of policyholders. | 


Hardware Mutual Casualty Company 


Home Office: Stevens Point, Wis. | wi 


Appleton, Wis. Detroit, Mich. Los Angeles, Calif. Newark, N. J. Rochester, New York | 
Atlanta, Ga. Duluth, Minn. Madison, Wis. Omaha, Neb. San Francisco, Calif. LHW 
Boston, Mass. Fond du Lac, Wis. Milwaukee, Wis. Owatonna, Minn. St. Paul, Minn. HH 
Chicago, 1. Indianapolis, Ind. Minneapolis, Minn. Portland, Oregon Stevens Point, Wis. 
Dallas, Texas Toronto, Canada 
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THIS MONTH 


| MPROVING conditions among the 
farming communities of the nation 
draws attention to their insurance 
needs, and another discussion by Dr. 
V. N. Valgren of the proper organi- 
zation of mutuals which serve rural 
territories is printed in these pages. 
Dust Explosions from a fire prevention 
angle are taken up by David J. Price 
with special reference to what fire de- 
partments can do about it. In order 
to say the last word on the Liability of 
the Mortgagee for Premiums and 
Assessments we are publishing a 
presentation of the subject by Prof. 
George W. Goble, which goes more 
into detail than did an earlier article 
_ by the same author printed several 
months ago. The arguments favoring 
the mutuals are so overwhelming that 
this should indeed be the last word 
necessary, even to convince certain 
opponents. There is considerable news 
of much current interest in ''Notes 
about the Insurance World,"' and the 
chat about California in "Bunk of the 
Month" can hardly fail to make readers 
lift their eyebrows. 


NEXT MONTH 


With legislatures in more than two 
score of the states grinding out bills 
by the thousand there will be no dearth 
of important developments to relate 
in March. This, together with special 
articles on insurance and economic 
subjects will make our next number of 
exceptional value. 
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ROBERT L. BOWEN 


Superintendent of Insurance 


State of Ohio 


Me. BOWEN, appointed by Governor Davey, comes to the office of Superin 
tendent of Insurance with a background of many years of experience as a life 
insurance man. He enjoys an enviable reputation in the life field. It is expected 
that he will make an outstanding record in the supervision of all classes and 


types of insurance companies in the State of Ohio during his tenure of office. 
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NE of the things which just happen and nobody 
(—) knows why, nor is anyone to blame, is now before 

the insurance world as a problem to be solved. In 
the early part of this year of 1935 there has occurred an 
epidemic of revisions of insurance codes. In some ten 
states led by such sizable commonwealths as Illinois 
and California the body of insurance law is being ex- 
amined critically both for errors in sub- 
stance, inequities of application, violations 
of the rules of rhetoric and the placement 
of commas. 





All of these scrutinies are important. In- 
surance laws, as they are, frequently confuse 
and sometimes make for injustice. Often 
they have grown up by the piling of one 
statute on another without relation to what 
the cumulative effect would be. There have 
been not a few instances of one law con- 
tradicting another, to the embarrassment of 
Departments, and perhaps the delight of certain kinds 
of attorneys. No one can gainsay the need for insur- 
ance Code revision. 


The manner in which this is being accomplished varies. 
For example in California the concern has been strictly 
over the clarification of language. While that state 
now has a legislative advisory staff which puts the 
commas in their proper relation to the text, and makes 
faltering sentences stand erect, it was not so in the 
early days, as in many other states, and of a consequence 
former legislators more enthusiastic over making a rec- 
ord than expert in rhetorical expression, frequently 
wrote their bills amid the turmoil of sessions and were 
satisfied to give only a sketchy idea of what they had 
in mind. The wonder is that the laws turned out as 
good as they are, the result, perhaps, being a tribute to 
the fundamental soundness of the principles which 
after all were in their sponsors’ minds. 


Beyond more clarification, it has been the determina- 
tion of several states to revamp their insurance laws 
into 1935 stream line model codes with all gadgets 
attached that modern insurance lore has invented. This 
is industry which also is to be applauded. In Illinois, 
aid was called in from professors of the State Univer- 
sity who, while seeing to it that the code had a proper 
equipment of commas also took considerable time to go 
into features of the law itself which should be eliminated, 


curtailed or strengthened. Hearings on this code have 
developed an admiration for the general excellence of 
its scheme and provisions. Much the same commenda- 
tion can be given to the efforts of the other codes now 
under consideration. 


Thus the insurance world cannot complain of having 
to take any reasonable course of medicine which may 
be contained in these codes. But it is pertinent here to 
point out the difficulty if not the danger of the patient 
having to undergo treatment in ten hospitals at once. 
Insurance is not only a state wide enterprise. It is a 
nation wide necessity so bound up with national prob- 
lems that codes are complicated by the need to adopt 
them to larger fields of operation. This can scarcely 
be done without canvassing the opinions of the various 
groups of insurance carriers. However much the com- 
panies may be accused of self interest, the insurers in 
the main scheme of their operations must stick very 
close to the essential welfare of their policy holders. 
It is quite possible for even professors, or independent 
insurance experts, to misjudge remedies calculated to 
cure insurance evils. If the law is settled as to the 
meaning of even a vague phrase, this may be better 
than a new statement which in the nature of things must 
be tested in court. Complete revision of an insurance 
code calls for extended conference of all parties con- 
cerned, both practical and theoretical. And take it by 
and large there are not a great many people qualified 
by training and experience to judge a code in all its 

ramifications and__ potential- 
ities. 


| N S U R A N 7 ' It would seem, therefore, 


ee CODE 
REVISIONS 


that code authorities should 
have a heart and not spring 
ten codes on the insurance in- 
dustry to be considered in one 
legislative year. The answer 
may be made, of course, that 
notice of code revisions are 
frequently given a year, or 
two years, in advance, but the 
final collected proposals are often delayed until their 
analysis in relation to each other must be hurriedly done, 
and in the case of an enterprize so fraught with economic 
pitfalls this is most unfortunate. 
ee @ 
E do not have the ego to suggest what can be done 
W to avoid this confusion. Possibly the National 
Convention of Insurance Commissioners can 
solve the question.as it has solved many other questions. 
Possibly in (we fear the distant) future there can be 
a more or less universal code with adaptations here and 
there to suit individual states. Such a development 
indeed might serve to silence the sentiment more and 
more being heard that forty-eight separate insurance 
jurisdictions are unwieldy and Federal regulation is the 
thing. Yet the model code drafted by the American 
Bar Association looking toward assistance in the mak- 
ing of state codes has not had as much success as its ex- 
cellent recommendations seemed to warrant. We will not 
venture an opinion, but there are some who wonder 
whether insurance attorneys possibly shoot too high to 
bag the right result. The theme of this editorial is that 
those in the center of the rough-and-tumble everyday 
practice of insurance do not have seven league boots 
either for mind or legs, and ten codes as widely separated 
as California and West Virginia present a task next to 
impossible to cover in the limited time allotted. 
Perhaps some good, or maybe a great deal of good, 
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may come out of this circumstance. 
Competing carriers may find that in- 
stead of breaking lances against each 
others’ breast plates they would do 
better to cooperate in suggesting code 
improvements for the common wel- 
fare of the policy holder. Differences 
brought out into the open may be ad- 
justed. If demagoguery has crept 
into some revisions a combined at- 
tack by carriers may emphasize the 
value of permanent cooperation. In- 
surance commissioners may better 
realize the difficulties which beset 
company management and lend a 
more sympathetic ear to those who 
are striving to keep insurance in the 
realm of sound economics. It is very 
probable that when all is said and 
done the various codes now being re- 
furbished will show a vast improve- 
ment over what they formerly were. 
Yet we will gamble a life’s sub- 
scription to this esteemed Journal, 
that from the year 1935, will date 
litigation and general controversy, 
misunderstandings and perhaps ac- 
cusations, that could just as well have 
been avoided if the states subjecting 
their codes to pruning and amplifica- 
tion had given some thought to na- 
tional considerations as well as to the 
needs within their own boundaries. 
ee @ 


Central Mfrs. Opens 
Metropolitan Office 


\NNOUNCEMENT HAS BEEN MADE 
BY C. M. PURMORT, PRESIDENT OF 
The Central Mfrs. Mutual Insurance 
Co., Van Wert, Ohio of the opening 
of the Metropolitan Office at 90 John 
St., New York City with R. A. Brock 
as manager. PBrock formerly was 
special representative in New York, 
New Jersey and Pennsylvania. 

The Central since its founding in 
1876 has operated solely through 
local agents. The office is fully 
equipped to give binding service for 
brokers and agents on New York 
City and surburban risks. 

Non-assessable, participating poli- 
cies will be written through licensed 
brokers on property which meets 
with the high standards set by the 
Central. Dividends of 25% were 
paid to policyholders on such policies 
which expired during 1934. 

ee @ ® 


Enters Mutual Ranks 


\TTORNEY JAMES A. ANDERSON OF 
CLEVELAND HAS RESIGNED HIS POSI- 
tion as Ohio Claim Manager of The 
New Amsterdam Casualty Company 
to assume charge of the legal depart- 
ment of the Shelby Mutual Plate 
Glass and Casualty Company as of 
February fifteenth. 
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Running Comment on What Is In the Magazines 
and the Mail That Comes to the Desk of the Editor. 














Farmers Buying More 


THAT THE FARMING INDUSTRY IS 
LOOKING UP IS EVIDENT FROM STATIS- 
tics showing that the total income 
from sales of farm products was 
higher by 16% in 1934 than in 1933. 
\bove the average increases were in 
Kansas, South Dakota, Indiana, 
Iowa, Illinois, Missouri, Nebraska, 
Ohio, and Florida, with the states 
producing cotton likewise getting a 
good break. 
ee @ 


Bill to Supervise Activities 
of Life Companies 


CERTAIN SUPERVISORY POWERS OVER 
THE ACTIVITIES OF LIFE INSURANCE 
companies would be given to the Sec- 
retary of Commerce of the United 
States under provisions of a bill in- 
troduced in the House by Represen- 
tative McSwain of South Carolina, 
and referred to the House Commit- 





tee on Interstate and Foreign Com- 
merce. It is known as H. R. 4349. 


All life insurance companies would 
under its terms be required to obtain 
a license from the Secretary of Com- 
merce granting the right to use the 
United States Mails or any other 
means of transportation or communi- 
cation in the conduct of the business. 

As a condition precedent to ob- 
taining the license the companies 
would be required to file with the 
Secretary between May first and July 
first of every year a statement show- 
ing assets and liabilities, the nature 
of all investments, including com- 
pany money which “shall have been 
lent by any such company to any of- 
ficer, agent, or employee thereof, and 
showing what money, if any, shall 
have been lent to any subsidiary, 
affiliate or any other company or 
association owned, operated or con- 
trolled by any such insurance com- 
patiy, or owned, operated and con- 
trolled by any personal firm or cor- 
poration in any way connected with 
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such insurance company whether as 
officer, agent, employee or other rela- 
tion or connection by whatsoever 
name designated.” 

It is further provided that the 
statement shall show that no bonus, 
or other form of extra compensation 
has been paid to any executive of- 
ficer, agent or employee of the com- 
pany. 

Statements would be open to the 
inspection of policyholders of the 
company only. Penalty for violation 
of the measure or planning to defeat 
its provisions would include a maxi- 
mum fine of $10,000 and five years 
imprisonment or both. 


Death of Donald J. Coleman 


THE DEATH OF DONALD J. COLEMAN, 
ASSISTANT SECRETARY OF THE NORTH- 
western Mutual Fire Insurance As- 
sociation of Seattle, on January 
thirty-first has brought sorrow to his 
hundreds of friends throughout the 
country. Mr. Coleman had traveled 
widely during the past few years and 
was known in nearly every section of 
the United States. 


Feller Leaves New York 
Department 


SAMUEL R. FELLER, FIRST DEPUTY SU- 
PERINTENDENT OF INSURANCE, RE- 
cently tendered his resignation to 
become effective February lst. His 
new connection is as one of the firm 
of Cabel, Ignatius, Lown and Blinkin, 
150 Broadway, New York City. 

Appointed third deputy superin- 
tendent on November 10, 1931, Mr. 
Feller has made an excellent reputa- 
tion during his 38 months with the 
department. He was appointed first 
deputy in 1932 and since that time 
has done important work in helping 
to draft plans for the rehabilitation 
of the Mortgage Guaranty and other 
companies. He also was largely in- 
strumental in working out the reha- 
bilitation program of the National 
Surety Company through the organi- 
zation of the National Surety Cor- 
poration. His work on the National 
Surety program has stamped him, 
in the minds of those acquainted with 
its details, as one of the ablest young 
attorneys in New York. Mr. Feller 
also participated in the early part of 
the rehabilitation of the Globe & 
Rutgers Fire Insurance Company. 

A dinner was given January 24th 
in honor of Mr. Feller at which good 
wishes from Governor Lehman and 
Superintendent Van Schaick and the 
entire Department staff were ten- 
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dered. The Superintendent, speaking 
for his associates, said: 

It is a great loss to the State as 
well as to me personally to have him 
leave the Department. Aside from 
everything else he has capacity for 
teamwork that is unusually high. He 
leaves with the best wishes of every- 
one. That he will in time take front 
rank at the New York Bar is my 
firm opinion. 


Another Mutual Passes 
Century Mark 


A NEW ADDITION TO THE RANKS OF 
THE CENTURY CLUB OF MUTUAL IN- 
surance companies will be made on 
March 6 when the Berkshire Mutual 
Fire Insurance Company of Pitts- 
field, Massachusetts, completes one 
hundred years of continuous service. 








ROBERT A. BARBOUR 
President Berkshire Mutual Fire 
Now 100 Years Old 

















Robert A. Barbour, president and 
treasurer of the company, is the ninth 
in line from the first president, Ma- 
son Willis, who took office in 1835. 
Mr. Barbour has been with the com- 
pany for twenty-four years, having 
succeeded the late Henry R. Peirson 
as president in 1928. Besides Mr. 
Barbour the other directors are Asso- 
ciate Justice John C. Crosby of the 
Superior Court, Cecil C. Gamwell, 
who has been on the Board since 
1910, T. Ellis Ramsdell, Charles F. 
Sawyer, Walter J. Raybold, Joseph 
E. Peirson, John R. Tobey, Judge 
Charles I1.. Hibbard and William A. 
Whittlesey. The secretary is I*red- 
eric G. Moore with Charles W. Gal- 
lup assistant secretary and Miss Ma- 
rie Kenyon assistant treasurer. 
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The company has had a steady 
growth since the writing of its first 
policy on which a premium of $7.50 
was charged. At the end of ten years 
the number of policies had grown to 
1826 for a total of $1,343,065 of in- 
surance in force. On its 50th anni- 
versary in 1885 there were nearly 
30,000 policies in force and the last 
published report of the company 
shows in the neighborhood of 70,000 
policies. Up to January 1, 1934, 
premiums paid have totaled $10,181 .,- 
640 with losses paid of $4,382,541 
and $1,872,950 in dividends returned. 

The Berkshire now occupies a 
spacious and finely equipped new of- 
fice building which was completed in 
1932. The congratulations of the mu- 
tual world are extended to President 
Barbour and his associates. 


Air Express Service Grows 


BUSINESS IN THE AIR EXPRESS DIVI- 
SION OF THE RAILWAY EXPRESS 
Agency was so good in 1934 that the 
service was continually expanded and 
now includes some 16 commercial air 
lines and direct connections to 120 
cities which are also used as centers 
for quick delivery by other means of 
transportation to thousands of addi- 
tional towns. Decisive rate cuts were 
made and 25 pounds can now be 
shipped at a cost of only $1.00 fora 
distance under 150 miles, the rate 
including special pick-up and delivery 
at the point of destination. 


He Said a Lott 


THE FOLLOWING FROM THE MUTUAL 
FORUM, WHICH PUBLICATION IS 
largely the output of the virile pen of 
J. J. Fitzgerald, Secretary of the 
Grain Dealers National of Indianap- 
olis, are comments of more than usual 
interest. . 

K. L. Kirkpatrick, Insurance Editor 

of the “Chicago Journal of Com- 
merce,” writing in that paper on 
December 22 of Edson S. Lott, says: 
“ ‘Uncle Edson’ is still the same game 
little fighting cock that he always has 
been, all reports to the contrary not- 
withstanding . . . Mr. Lott is prob- 
ably most widely known for his fight 
against the Mutual Insurance com- 
panies and Reciprocal exchanges but 
in spite of his campaign against them 
he personally has the respect and 
esteem of the Mutual and Reciprocal 
men as well as the Stock company 
men.” 

Mutual Insurance has pretty much 
forgotten Lott and his miserable cam- 
paign. If it thinks of him at all, it 
is only with pity. To say that he has 
the respect and esteem of Mutual men 
is to shoot rather wide of the mark. 
We may not after the manner of 
Indians scalp our dead; but we do 











use some discrimination in distributing 
our affections. 

One of the candidates in a recent ex- 
amination of the Pennsylvania Insur- 
ance Department certainly killed two 
questions with one good retort when 
he answered, “A Stock company is to 
make money, a Mutual company is to 
protect the people.” 


Maine Rulings 


OF SPECIAL INTEREST TO THE INSUR- 
ANCE WORLD ARE TWO RULINGS RE- 
cently made by Wilbur D. Spencer, 


Insurance Commissioner of the State 


of Maine: 
UNAUTHORIZED INSURANCE EFFECTED 
THROUGH THE MEDIUM OF 
MASTER POLICIES 


Under date of July 30, 1925, this 
Department issued a mandate against 
the violation of the brokerage laws of 
Maine by dealers in motor vehicles 
and other forms of merchandise. 

Then manufacturers undertook to 
insure themselves, subsequent dealers, 
finance concerns and purchasers by 
means of a master policy, in which the 
premium was made a part of the pur- 
chase price. 

At that time the present Insurance 
Commissioner ruled that every person 
who sold insurance, in combination 
with cars, or other merchandise, must 
be licensed as an agent, or broker, as 
provided in Sections 122 and 123 of 
Chapter 60, Revised Statutes of 1930. 
Otherwise, such person was guilty of 
brokering insurance without license. 
Suit, brought against the Insurance 
Commissioner but subsequently dis- 
missed by the Supreme Court of the 
United States, sustained the Maine 
law and the authority of the Com- 
missioner. 

The former ruling of this Depart- 
ment is hereby reaffirmed and every 
person who, as an unlicensed insurance 
agent or broker, attempts to sell in- 
surance in combination with motor 
vehicles, or other merchandise, will be 
deemed guilty of violating the penal 
statute; and every insurance company 
which executes a master policy, to be- 
come effective or to be serviced with- 
in the State through delivery of cer- 
tificates of insurance by unauthorized 
persons, shail be deemed a party to 
such violation and held accountable 
for such infringement. 

WILBUR D.. SPENCER 
Insurance Commissioner. 
December 27, 1934 
Augusta, Maine. 

DEFERRED PREMIUM PAYMENTS 

It has been brought to the attention 
of this Department that some fire in- 
surance companies doing business at 
tariff rates have arranged for pay- 
ment of premiums on term policies 
upon the installment plan and that in 
some instances no interest is charged 
on deferred payments. 

After due consideration it is the 
opinion of this Department that for- 
bearance in time payments is a viola- 
tion of the Maine statute prohibiting 
rebates (Section 130, Chapter 60, R. 
S. 1930.), and results in actual dis- 
criminations against policyholders who 
pay full cash premiums at tariff rates. 

Accordingly, this Department now 
rules that in future some definite in- 
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terest rate must be charged and col- 
lected from all policyholders who 
adopt the deferred payment plan and 
that such plan shall apply uniformly 
to every policyholder in his respective 
class. 

This ruling shall become effective 
on and after January 15, 1935, at 
12:01 A. M., and shall apply to all 
agents as well as companies who have 
already or shall hereafter adopt any 
deferred premium payment plan. 

WILBUR D. SPENCER 


Insurance Commissioner. 
January 11, 1935. 


Now It Is ““General’’ Grant ! 


ON JANUARY 14, 1935, GOVERNOR 
RUBY LAFFOON OF THE STATE OF KEN- 
tucky commissioned R. J. Grant, 


President of the Hardware Mutual 
‘ire Insurance Company of Minne- 
sota, with the grade and rank of gen- 
eral on his official staff. 





GENERAL GRANT 


The certificate was presented to 
Mr. Grant by Colonel C. Edson Cor- 
nell, one of our representatives in the 
state of Kentucky, at a sales confer- 
ence in Minneapolis on January 24. 
Sixty salesmen of the Federal Hard- 
ware & Implement Mutuals and the 
Hardware Mutual Casualty Company 
were in attendance at the meeting. 

While Kentucky colonels are quite 
numerous, generals are very rare. 
Amongst the few on whom this sig- 





nificant honor has been conferred is 
Will Rogers. 

In presenting the signed commis- 
sion, Colonel Cornell said: 

“Mr. Grant: At the command and 
acting under orders of the chief execu- 
tive of the state of my adoption, it 
is my pleasure, and I assure you rare 
privilege, to present to you something 
of importance from the home of Blue 


Grass, Mint Juleps, Beautiful Women, 
and Fast Horses. 

“Now, Richard J. Grant: I hereby 
present you with a commission duly 
signed and executed by the Governor 
and Secretary of State appointing you 
Aide-de-Camp with the rank and 
grade of General on the staff of Gov- 
ernor Ruby Laffoon of the Great 
Commonwealth of Kentucky. General 
Grant, I congratulate you.” 


A Double Legislature 


WHILE OTHER STATES ARE PONDERING 
LEGISLATION WHICH WOULD REDUCE 
the state senate and assembly to one 
body, a bill introduced into the assem- 
bly in California looks entirely in the 
other direction. 

This proposed statute would set up 
an auxiliary legislature to study and 
discuss, report on, and make recom- 
mendations concerning existing and 
proposed state and national legisla- 
tion. 

The idea in general is to invest the 
auxiliary body with all the rights and 
privileges of the legislature except 
the right to propose and enact legis- 
lation and make appropriations. There 
would be just the same number of 
members as in the state legislature 
and the compensation would be the 
same, except that the president would 
receive the same remuneration as the 
governor, and the vice-president the 
same as the lieutenant governor. 

This is just one of some 3400 bills 
introduced in the present session in 
California, only a small proportion 
of which can be considered by the 
various committees. : 


eee 
Not a Mutual 


THE CASE OF THE STATE OF MINNE- 
SOTA VS. M. E. BEAN IN WHICH A 
decision was rendered by the Su- 
preme Court of that state last Decem- 
ber, has had considerable publicity, 
some of it leaving a misleading im- 
pression. The evidence seems to 
show that Mr. Bean had been en- 
deavoring to conduct a liability in- 
surance business without benefit of 
license from the Minnesota Depart- 
ment. To make it look like something 
he named his concern the Fidelity 
Mutual Association, but, although it 
was incorporated, it failed to comply 
with the statutes relating to domestic 
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we 


The action 


insurance 
arose over a contract purporting to 
cover certain automobile hazards for 


companies. 


one year. Emergency benefits were 
promised, including a bail bond not 
exceeding the sum of $5,000, and 
defense against civil or criminal liti- 
gation resulting from the auto’s use. 
Towing service, road side repair, and 
mechanical advice were also thrown 
In. 

The association was in no legiti- 
mate sense a mutual, but took on the 
aspect of a kind of glorified philan- 
thropic organization. 

In rendering its decision the court 
analyzed the provisions of the con- 
tract to determine if the obligations 
assumed by the Association were of 
an insurance nature. It was held 
that the contract came within the 
definition of insurance and therefore 
the defendant was guilty of a viola- 
tion of the Minnesota Laws per- 
taining to licensing of insurance 
companies. 

It is apparent that the decision 
would have been the same had Mr. 
Bean dubbed his association as the 
Fidelity Stock Insurance Company so 
that the court’s opinion can in no 
way be considered as unfavorable to 
the mutual plan. 


Hidden Taxes 


IN A RECENT ARTICLE ON ‘“‘HIDDEN 
TAXES,” JAMES S, KEMPER POINTS 
out the enormous difference between 
the revenues collected from the in- 
surance business and the amount 
spent on insurance supervision. He 
said in part: 

Insurance policyholders of the 
United States paid $89,482,511 in 
special taxes during 1932, the latest 
year on which accurate statistics are 
available. 

In theory, this money was to be 
used primarily to maintain State In- 
surance Departments in their import- 
ant work of supervising insurance 
companies and safeguarding the in- 
terests of insurance purchasers. 

In fact, of the tremendous total of 
over $89,000,000, just $4,286,341 was 
spent in the service of the policy- 
holders who paid it. All of the huge 
remainder—$85,196,170—-was used for 
general revenue purposes. 

Reduced to a_ simple illustration, 
this is what the figures mean. If, as 
a policyholder, you paid $1 as your 
share of the special taxes, a little less 
than five cents was spent for your 
protection. The remaining 95 cents 
was used to pay the general run of 
expenses of the state in which you 
live. These are general average 
figures for the entire country. Among 
the various states, however, the high- 
est amount used for policyholder serv- 
ice in 1932 was 15.87%, while in one 
case it was only 1.34%. 

The average man will resist in- 
creases in the taxes with which he is 
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familiar, but here are taxes so hidden 
that they are not generally known and 
so are not protested. 

To some policyholders, this article 
will be the first intimation that their 
insurance premium includes the cost 
of special insurance taxes—clear evi- 
dence of the effectiveness of the “hid- 
den” tax method. Of course, insur- 
ance companies are also subject to the 
ordinary types of taxation which 
apply to other lines of business. The 
special insurance taxes are an added 
load for policyholders. 

These special taxes take a variety 
of forms, and it may be interesting to 
consider their extent. In a Bulletin, 
published in March, 1934, The Insur- 
ance Department of the Chamber of 
Commerce of the United States says: 

“For the eleven years during which 
tabulated figures are available, 1922 
1932 inclusive, we find that total col- 
lections of special state insurance taxes 
aggregated $893,997,007 and during the 
same time, total expenditures of the 
state insurance departments aggre- 
gated $37,617,641. The difference of 
$856,379,366 collected in the eleven 
years was used for general revenue. 
To give an idea of the magnitude of 
this sum, it would have been sufficient 
to care for more than ninety per cent 
of all death claims paid beneficiaries 
of deceased policyholders by the life 
companies in 1932; or it would have 
been large enough to pay in full the 
entire fire losses in the United States 
for the years 1931 and 1932.” 

The original intent and purpose of 
special insurance taxes were excellent. 
The supervisory work of the State 
Insurance Departments is highly 
beneficial, not only to policyholders, 
but to companies as well. Too much 
credit cannot be given to the effective 
work accomplished by these depart- 
ments, in spite of the serious obstacle 
in many cases of a shortage of work- 
ing funds. Strangely enough the 
state legislatures are rarely generous 
in their appropriations for these hard 
working departments. 

It is high time for the policyholders 
to protest this condition of affairs. It 
is obvious the fair thing to do would 
be to reduce the tax to a point where 
the funds collected covered the cost 
of efficient state supervision and no 
more. 


Michigan Considers Tax 


Increase 


BILLS HAVE BEEN INTRODUCED INTO 
THE MICHIGAN LEGISLATURE BY 
George L. Teachout, seeking to in- 
crease the tax rate on Michigan pre- 
miums of foreign countries as fol- 
lows: Life, now 2% to be 6% ; Cas- 
ualty, now 2% to be 4%; Fire, 
marine and automobile, now 3% to 
be 6%. Other states have similar 
bills in prospect but few of them will 
bills in prospect but few of them with 
such drastic “upping” of percentages 
as this Michigan legislator proposes. 
It is generally thought that policy- 
holders will vigorously oppose such 
taxes because of the resulting higher 
premiums. 


Agents’ Qualification Law 
n Ohio 


SUPERINTENDENT OF INSURANCE 
ROBERT L, BOWEN IN A SPEECH BE- 
fore a meeting of insurance men in 
Columbus recently advocated that an 
agents’ qualification law should be 
passed in his state under which every 
insurance agent would be required to 
pass an examination before being 
granted a license to solicit business. 
It is presumed that a bill featuring 
this proposal will be before the legis- 
lature of Ohio this session under the 
sponsorship of the Department. 
e@®e°e 


Yetka Is New Commissioner 
In Minnesota 


GARFIELD W. BROWN, TWICE PRESI- 
DENT OF THE NATIONAL CONVENTION 
of Insurance Commissioners has re- 
tired from the commissionership of 
Minnesota where he served with dis- 
tinction since 1928. The new com- 
missioner is Frank Yetka of Cloquet, 
an attorney who has been prominent 
in the farmer labor party. For the 
past two years, he has served as a 
member of the State Conservation 
Commission. Mr. Brown has not yet 
announced his plans but his long ex- 
perience as a leader in both state and 
national insurance affairs is expected 
to give him a wide choice of oppor- 
tunities in the insurance world. 


Philadelphia Abandons 
Self-Insurance Scheme 


THE PHILADELPHIA BOARD OF EDUCA- 
TION HAS ABANDONED ITS OLD POLICY 
of insuring its own buildings and has 
authorized the placing of $40,000,000 
fire insurance in its occupied school 
buildings. The insurance will be in 
two master policies of $20,000,000 
each. The two major companies ac- 
cepting the business were informed 
they would have to reinsure the bulk 
of it. The understanding is that 
neither of the companies is to retain 
more than $7,500,000 and that not 
more than $2,500,000 is to be given 
to any one reinsurance company. The 
decision to drop self-insurance fol- 
lowed a survey of the insurance needs 
of the Philadelphia public schools 
made by Doctor S. S. Huebner of the 
University of Pennsylvania. 
ee °¢@ 


Fire Loss Lower in 1934 


ACCORDING TO THE ESTIMATES OF THE 
NATIONAL BOARD OF FIRE UNDER- 
writers the fire losses in the United 
States during 1934 totaled $275,652,- 
060. This total was 13.02 per cent 
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below that of 1933 when the losses 
were estimated at $316,987,733. 

The loss during December was es- 
timated at $23,895,879. This is a re- 
duction of $3,737,560 from the rec- 
ord of December, 1933, or 13.5 per 
cent. It represents an increase of al- 
most $4,000,000 from the loss ratio 
during November, but the seasonal 
rise in losses always occurs during 
the last month of the year. 


Underwriters Laboratories 


Headed by Small 


\. R. SMALL, VICE-PRESIDENT OF THE 
UNDERWRITERS LABORATORIES, WAS 
elected president of the organization 
to take the place left vacant by the 
recent death of Dana Pierce. 

Mr. Small was regarded as the log- 
ical choice. He has been connected 
with the organization since 1906 and 
is thoroughly grounded in all of its 
operations, 

After graduating from the Univer- 
sity of Maine in 1904, Mr. Small 
joined the New York Fire Insurance 
Exchange. Two years later he be- 
came Assistant Manager of the Elec- 
trical Department, in the Chicago 
plant of the Underwriters Labora- 
tories. He was later appointed spe- 
cial agent and in 1910 was made Su- 
perintendent of the Labeling Service. 
In 1916 he was elected vice-president 
and in 1924 was transferred to New 
York to succeed Mr. Pierce, who had 
just been elected president and trans- 
ferred to Chicago. He is well known 
as chairman of the Electrical Com- 
mittee of the National Fire Protec- 
tion Association, 


New President Millers 
National 


\T THE RECENT MEETING OF THE DI- 
RECTORS OF THE MILLERS NATIONAL 
Mr. H. M. Giles was elected to the 
presidency to succeed the late F. 5. 
Danforth. Assistant Secretary A. A. 
I\rueger was advanced to the position 
of Secretary succeeding Mr. Giles. 

Mr. Giles has been associated with 
the Millers National since 1895. In 
1906 he was appointed manager of 
the northwestern department in Min- 
neapolis and served in that capacity 
until elected secretary in 1932. 

Mr. Krueger started with the Mil- 
lers National in 1906, as an office 
boy. He was made chief accountant 
in 1916 and in 1928 assistant secre- 
tary. 
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Nebraska Upholds Valued 
Policy Law 


THE NEBRASKA SUPREME COURT 
HAS HELD THAT ALTHOUGH AN 
executor was unable to dispose of 
farm buildings for $300 he can re- 
cover the full amount of the $2,500 
policy on this same property. It is 
the opinion of the court that under 
the valued policy law it must hold 
that where insured property has been 
entirely destroyed the measure of 
damages shall be the sum named in 
the contract. [vidence as to the New 
York standard policy form was prop- 
erly barred, said the court, since 
Nebraska has never adopted that 
form as relating to all fire policies. 
Its purpose being only for use as a 
base to guide the Insurance Director, 
if desired, in prescribing approved 


forms. 
orm sae 


Hardware Mutual Changes 


in Personnel 


EFFECTIVE JANUARY 1, THE HARD- 
WARE MUTUAL FIRE INSURANCE COM- 
pany of Minnesota appointed Roger 
A. Boushor, who was formerly gen- 
eral sales manager, as Eastern man- 
ager at Newark, New Jersey. In his 
new capacity Mr. Boushor will be 
responsible for the company’s activi- 
ties in the states of New York, New 


ROGER A. 
BOUSHOR 


QD. F. 
RAIHLE 


Jersey, Pennsylvania, Maryland, Del- 
aware, and the District of Columbia. 

Succeeding Mr. Loushor as gen- 
eral sales manager will be D. F. 
Raihle. Mr. Raihle, who has handled 
the advertising for the company, has 
been with the Hardware Mutual for 
approximately fifteen years. Mr. 
Raihle has served in all branches of 
the business during his time with the 
company and is well qualified to carry 
on the activities of his new position. 
H1. L. Tollack will become assistant 
sales manager, working directly un- 
der Mr. Raihle in the sales end of 
his new position. 

Ralph F. Wittgraf will become as- 
sistant advertising manager. Mr. 








Wittgraf has been with the company 

for approximately four years in a 

sales capacity as well as being in the 

advertising department. He was for- 

merly in the advertising department 

of the Northwest Bancorporation, 
eee 


One Million Five Hundred 
Thousand Dollars Insurance 


On Mohawk 


WHEN THE MOHAWK OF THE WARD 
LINE SANK AFTER COLLIDING WITH 
the freighter Talisman off the Jersey 
coast, marine companies are said to 
lave stood a loss of approximately 
$1,500,000. It is understood that the 
American Marine Syndicate had un- 
derwritten have this sum and the 
other half had been covered in the 
London market. Members of the 
American Syndicate are said to have 
participated on the same percentage 
basis as in the cases of the Morro 
Castle and the Havanna, two other 
Ward line liners which have met dis- 
aster recently. 

_@e@e 


Companies in Washington 


Cut Fire Rates 


AT A RECENT MEETING OF THE COM- 
PANIES DOING BUSINESS IN THE STATE 
of Washington more than a hundred 
have made filings reducing fire rates 
from five to 30%. The group is com- 
posed of the majority of companies 
generally known in the insurance 
world as board companies in contra- 
distinction to the small group of in- 
dependents which continually give 
them sharpe ompetition. l‘urther re- 
ductions have been threatened. 


Ohio School Busses 
Must Be Insured 


THE ATTORNEY GENERAL OF OHIO HAS 
RENDERED AN OPINION THAT SCHOOL 
bus operators who contract with 
boards of education for the hauling 
of school children must provide in- 
surance for death or injury in an ac- 
cident in which a school bus figures 
ee ®@ 


Analyze Appeals in 
Compulsory Insurance 


THERE WERE 5,773 APPEALS ON AUTO- 
MOBILE LIABILITY INSURANCE POLI- 


cies before the Massachusetts Board 
of Appeals on compulsory automobile 
liability insurance in 1934, or an in- 
crease of about 1,000 over the pre- 
vious year. Included in the number 
were 666 refusals to issue policies 
(Continued on Page 22) 
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Now that the farmer's condition has begun to improve he may think more of his insurance needs. 


CURRENT PROBLEMS IN FARM INSURANCE 


LTHOUGH the subject as- 

signed me might permit of 

considerably broader treat- 
ment, I shall limit my remarks to 
problems of farmers’ mutual fire 
insurance companies. The prob- 
lems that I shall touch upon are 
“current” mainly in the sense that 
they are still with us rather than 
that they are new. A few of them, 
however, loom up more promi- 
nently at the present time than 
ever before. 

Had you asked any well in- 
formed person two or three years 
ago to name the most urgent prob- 
lem then confronting the farm 
mutual fire insurance companies, 
he probably would have replied: 
“Their biggest current problem is 
to get their insurance adjusted to 
the depreciated property values, 
so that indifference to fire losses, 
or worse still, a temptation to 
bring about such losses, may be 
removed.” With some increase in 
the value of insurable property 
and with the adjustments in 
amounts of insurance that the farm 
mutuals in general now have made, 
the urgency of this problem, as | 
see it, has temporarily subsided, 
although the need of keeping the 
insurance well within the value of 
the property to the owner can 
never wisely be ignored. Any com- 
pany that permits its insurance to 
equal or exceed the value of the 
property to the owner is recklessly 
flirting with disaster. 


Excerpts from an address delivered before the Farm 

Group Meeting at the Annual Convention of the 

National Association of Mutual Insurance Com- 
panies at Savannah, Ga. 


By V. N. VALGREN 


SENIOR AGRICULTURAL ECONOMIST, U. S. DEPARTMENT 
OF AGRICULTURE. 


HE problem that, to my mind, 

looms largest at the present 
moment is that of standardized 
forms and practices which for 
most of the companies also means 
greatly improved forms and prac- 
tices. Such standardization among 
the farm mutuals has been achieved 
in a few states and is well on the 
way in several others. In most of 
the states, however, it is still on 
the calendar either as new or as 
unfinished business. 

In general, the farm mutuals, as 
we know, started out, each with 
its own peculiar home-made forms 
and plans, patterned more or less 
closely, as a rule, upon those of 
some existing company with which 
one or more of the organizing 
group had come in contact. That 
the organizers of such companies 
were, in general, men of practical 
good sense, as well as men of cour- 
age and leadership, is attested by 
the fact that in spite of the variety 
in forms and practices so high a 
percentage of the organizations 
proved enduring and generally suc- 
cessful in providing their members 
with insurance protection at a sub- 
stantial saving when compared 
with the commercial rates for the 
locality in question. 


From the first, however, the 
wide variety in insurance contracts 
and in methods of operation was 
a real handicap, and its disadvan- 
tages have continued to become 
more pronounced. Even supervis- 
ing state officials have frequently 
expressed in their reports and on 
other occasions their inability to 
understand farmers’ mutual fire in- 
surance as a plan or system, even 
when they were ready freely to 
acknowledge the value of these or- 
ganizations to their members. To 
mortgagees and other outside in- 
terests with which farmers’ mutu- 
als have increasingly come in 
contact, this diversity of forms and 
practices is a source of annoyance 
and has freqyently constituted 
either a reason or an excuse to 
reject farm mutual policies as sup- 
plemental security for farm mort- 
gage loans. 

A partially offsetting advantage 
from diversity in forms and prac- 
tices may no doubt be recognized 
in the wide range of experience 
with different contracts and meth 
ods of operation that has been ac- 
cumulated. This wide range of 
experience can and should be util- 
ized, just as it has already been 
utilized in the states or among 


the groups of companies, where 
standardization has already been 
achieved. To continue indefinitely 
under a handicap of needless di 
versity is certainly inexcusable. 

That the need for uniformity or 
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standardization of forms and prac- 
tices is more pressing today than 
it has been in the past, should be 
readily apparent to all who are 
in touch with farm mutual insur- 
ance. With increased experience 
and training over that of pioneer 
days our demands are properly 
more exacting, with less tolerance 
than formerly for what is need- 
lessly crude and cumbersome, even 
though it works after a fashion. 
The need for cooperation between 
farm mutuals in reinsurance and 
other matters is increasingly rec- 
ognized, and such cooperation is 
greatly facilitated by standardiza- 
tion. The farm mortgage business, 
with which these mutuals unavoid- 
ably come in contact, is handled to 
a greater extent than formerly by 
larger mortgage agencies or organ- 
ized groups of such agencies whose 
operations cover extensive areas 
and therefore bring them in con- 
tact with scores or hundreds of 
insurance companies. To such 
agencies the annoyance and the 
needless office work necessary to 
check up on their insurance cover- 
age becomes a_ serious problem 
when farm mutual policies offered 
by each company differ from those 
of all or nearly all other companies. 
Standardization within each state 
at least would greatly simplify the 
problem and do much to win the 
active support of imprejudiced 
loan agencies and disarm the crit- 
icism of others. 


ee ® 
HE need for standardization 
as here considered does not 


rest, however, on uniformity alone. 
Many of the present insurance 
forms and methods of operation 
have obvious weaknesses that can 
and should be removed. Some of 
these defects have shown up start- 
lingly during the recent years of 
severe depression. A number of 
cases of failures of companies and 
of embarrassment to other com- 
panies are directly chargeable to 
adherence to pioneer practices that 
more progressive mutuals, even if 
they once followed them, have dis- 
carded for methods more in keep- 
ing with new developments. It is 
quite unnecessary at the present 
time to propose something new and 
untried as a substitute for insur- 
ance provisions or practices that 
have proven defective or in any 
case unsuited to changed condi- 
tions. The problem is rather to get 
together on those plans that in ac- 
tual experience have demonstrated 
their superiority. Differences in 
state laws and in other conditions 
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may require some variation in 
forms and practices between com- 
panies in different states, but close 
uniformity within each state, and 
some approach to uniformity for 
farm mutuals in all states, seems 
practical as well as highly desir- 
able. 

The first thing that occurs to one 
in connection with standardization 
in the farm mutual business is that 
the policy or insurance contract 
should be standardized. This would 
remove much of the resistance that 
has been offered by mortgagees to 
farm mutual insurance. Many 
though not all of the provisions in 
the company’s articles of incorpo- 
ration and by-laws, however, have 
more or less bearing on the protec- 
tion given by the policy. 

Two methods of approach to 
standardization are open to the 
farm mutuals: (1) a rigid uniform- 
ity in their articles of incorpora- 
tion and by-laws, at least in so far 
as they pertain to the coverage, 
with these articles and by-laws as 
hitherto essentially constituting 
the policy; and (2) a uniform pol- 
icy following closely or entirely 
the standard fire policy of the 
state, or in the absence of such a 
form for the state, the standard 
New York policy, with only such 
added special permits and restric- 
tions as seems necessary, and with 
or without the articles of incorpo- 
ration and by-laws, which in this 
case can be relatively brief, also 
appearing on the policy. 

A number of years ago, as many 
of you may be aware, my own pref- 
erence was for the former of these 
two alternatives because of the 
more simple wording that could be 
used. In more recent years, due in 
part at least to new developments, 
I have been inclined to accept the 
second alternative as_ preferable. 
The present generation of farmers 
should have less difficulty in un- 
derstanding the legal phraseology 
of the standard fire policy than did 
many of their predecessors, partly 
by reason of better educational fa- 
cilities enjoyed, and partly because 
more farmers now have life, auto- 
mobile, or other forms of insurance 
which in general employ language 
quite as technical as that of the 
standard fire policy. Mortgagees 
generally are familiar with the 
standard policy provisions, and the 
absence of these provisions in a 
farm mutual policy tends to preju- 
dice them even though most of 
these provisions are more con- 
cerned with protecting the com- 
pany against fraud than with the 
protection of the policyholder 





against loss. One advantage of 
using the standard policy provi- 
sions to govern the coverage is, of 
course, that these provisions have 
already been the subject of legal 
interpretation and it is generally 
possible to find out the legal con- 
struction of them without any new 
court proceedings. This is only 
rarely the case where similar pro- 
visions are set forth in more every- 
day language in a set of by-laws. 


Y using the standard fire policy 

of the state, or the New York 
standard policy if no form has been 
prescribed for the state, and rely- 
ing on its provisions as far as they 
apply, the necessary by-law provi- 
sions for a farm mutual can be 
made relatively few. These by- 
laws, together with the articles of 
incorporation, can all be printed if 
desired on a single page of a four- 
page policy without undue crowd- 
ing, thus obviating a separate doc- 
ument for these organization and 
management provisions. 

This plan of relying upon the 
standard policy provisions for most 
of the stipulations and conditions 
necessary to an insurance contract 
results in a policy that satisfies the 
ideas of mortgagees and their at- 
torneys as to what such an instru- 
ment should be like. Some of the 
provisions of the standard policy, 
it is true, have no application to 
farm risks. The disadvantage of 
embodying them in a policy is 
small, however, and is believed to 
be more than offset by the advan- 
tage of preserving the form as well 
as the content of the standard 
policy. 

Certain of the provisions in the 
articles of incorporation and the 
by-laws of a farm mutual have 
little if any bearing either on the 
liability of the company under its 
policies or on its ability to meet 
its obligations as they accrue. Rigid 
uniformity in such provisions, as 
for example the number of direc- 
tors, the method of electing them, 
etc., is not essential. Many man- 
agement details that are often 
found in the by-laws can be left to 
a set of rules and regulations pre- 
scribed by the board of directors. 
A number of the provisions in the 
by-laws do, however, affect either 
the liability of the company or its 
financial soundness, and these, as 
well as the provisions of the policy 
itself pertaining directly to the in- 
surance, should if possible be en- 
tirely uniform at least within the 
state. 
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Without Fire Insurance There Would Be No Adequate Foundation for Credit 


LIABILITY OF A MORTGAGEE FOR PREMIUMS AND ASSESSMENTS 
UNDER A STANDARD MORTGAGE CLAUSE 


le 
SCOPE OF THIS PAPER. 
T is the purpose of this paper to 
analyze the standard or union 
mortgage clause, determine the 
relationship of the insurer (herein 
called the company), the mortgagor 
or insured and the mortgagee, with 
special attention to the question of the 
duty or liability of the mortgagee to 
pay premiums and assessments in the 
event of the mortgagor’s default. 
The analysis of this problem re- 
quires first a brief consideration of 
the relationship of the parties under 
the socalled simple loss payable or 
open mortgage clause. 
e @ ®@ 
II. 
THE SIMPLE LOSS PAYABLE CLAUSE. 
T should be noted at the outset that 
every fire policy contains a number 
of provisos or conditions, the breach 
or non-fulfillment of which will op- 
erate to avoid the policy as to the in- 
sured. Some of the most important 
of these conditions are: taking out 
other insurance without an endorse- 
ment permitting it, if the interest of 
the insured be other than sole and 
unconditional, in case of personal 
property if the property be or become 
mortgaged, if there is a transfer of 
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EDITORIAL NOTE 
A shorter discussion of this same 
subject was published in the Journal 
several months ago. The text of this 
more comprehensive article has been 
published in pamphlet form, but in 
order to give a wider circulation to 
Prof. Goble’s conclusions we are re- 

printing the paper here. 




















title, interest or possession of the 
property, or if certain inflammable 
substances such as fireworks, gaso- 
lene, dynamite or other explosives be 
taken upon the premises. The viola- 
tion of any of these clauses renders 
the policy unenforceable by the in- 
sured. 

If an insurance policy is taken out 
on mortgaged property, it is desirable 
and customary, as an additional se- 
curity, to make such policy payable 
to the mortgagee. This may be done 
by means of an endorsement or rider 
known as the “simple loss payable” 
or “open mortgage” clause which 
reads as follows: 


“Loss or damage, if any, under 
this policy shall be payable to John 
Doe as mortgagee (or trustee) as 
interest may appear.” 


The most accurate shorthand de- 
scription that can be given of the 
relationship created by such an en 
dorsement, it would seem, is that of 
a third party beneficiary contract, 
with the mortgagor as the promisee, 
the insurer as promisor and the mort- 
gagee as beneficiary. The facts seem 
to meet every reqjuirement of a third- 
party creditor-beneficiary — relation- 
ship. A, the mortgagor (promisee) 
pays to X, the insurer (promisor), a 
premium consideration in return for 
X’s promise to pay a sum of money to 
B, the mortgagee (heneficiary), upon 
certain conditions, and in the event 
of X’s default, B in his own name 
may maintain an action against X, 
and retain in his own right the amount 
so recovered to the extent of the debt 
owed to him by A. The case is not 
essentially different if A, the insured, 
gives his promise of the premium 
rather than the premium itself. The 
only difference is that where the 
premium is paid the contract is uni- 
lateral, and where a promise is given 
the contract is bilateral. They are 
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both third party beneficiary con- 
tracts.* 

Our principal question here is: 
Suppose a policy is made payable to a 
mortgagee under a simple loss pay- 
able mortgage clause, will the breach 
of any of the conditions hereinbefore 
set out operate to avoid the policy as 
to the mortgagee? The courts are 
nearly unanimous in support of the 
view that under such a clause any act 
or neglect on the part of the mort- 
gagor which avoids the policy as to 
such mortgagor, avoids it also as to 
the mortgagee; and this without re- 
gard to whether the mortgagee knew 
of such act or neglect.2, The mort- 
gagee’s rights are determined and 
measured by the same provisions and 
conditions as are the mortgagor’s 
rights, and defenses available by the 
company against the mortgagor are 
also available as against the mort- 
gagee. 


ee @ 
III. 
THE STANDARD OR UNION MORTGAGE 
CLAUSE, 


A. General Nature of the Contract. 
HE usual phraseology of the 
standard or union clause is as 

follows: (It is here broken up into 

convenient parts to aid in its analysis. 

Reference to any part hereafter will 

be by the name in the margin.) 
Loss Payable Clause. 

Loss or damage, if any un- 
der this policy, shall be pay- 
able to (mortgagee) 

Immunity Clause. 
and this insurance, as to the 
interest of the mortgagee (or 
trustee) only therein, shall not 
be invalidated by any act or 
neglect of the mortgagor or 
owner of the within described 
property, nor by any fore- 
closure or other proceedings or 
notice of sale relating to the 
property, nor by any change in 
the title or ownership of the 
property, nor by the occupa- 
tion of the premises for pur- 
poses more hazardous than are 
permitted by this policy ; 

Premium Proviso. 

Provided, that in case the 
mortgagor or owner shall neg- 


1“A contract in which the promisor engages to 
the promisee to render some performance to a third 
person is generally called a contract for the benefit 
of a third person.” Williston “Contracts” (1920) 
Vol. 1, Sec. 347. See also Amer. Law Inst. “‘Re- 
statement of Contracts”, Sec. 133 (b). It is a 
third party beneficiary contract though the promise 
is conditional. Amer. Law Inst. “Restatement of 
Contracts”, Sec. 134. 

2? Examples of such cases are Grosvenor v. Atlantic 
Fire Insurance Company (1858) 17 N. Y. 391; 
State Savings Bank v. Shible Mutual Fire Insur- 
ance Company (1927) 172 Minn. 122, 214 N. W. 
926; Inland Finance Co. v. Home Insurance Com- 
pany (1925) 134 Wash. 485, 236 Pac. 73, 48 A. L. 
R. 121 (Note 124); Hill v. International Indemnity 
Company (1924) 116 Kans. 109, 225 Pac. 1056, 
38 A. L. R. 362 (Note 367). See also Couch 
Encyc. of Insurance (1929) Sec. 1215a. 
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lect to pay any premiums due 
under this policy, the mort- 
gagee (or trustee) shall, on 
demand, pay the same. 

Notice Proviso. 

Provided, also, that the 
mortgagee (or trustee) shall 
notify this company of any 
change of ownership or occu- 
pancy or increase of hazard 
which shall come to the knowl- 
edge of said mortgagee (or 
trustee) and unless permitted 
by this policy, it shall be 
noted thereon and the mort- 
gagee (or trustee) shall, on 
demand, pay the premium for 
such increased hazard for the 
term of the use thereof ; other- 
wise this policy shall be null 
and void. 

Cancellation Clause. 

This company reserves the 
right to cancel this policy at 
any time as provided by its 
terms, but in such case this 
policy shall continue in force 
for the benefit only of the 
mortgagee (or trustee) for ten 
days after notice to the mort- 
gagee (or trustee) of such 
cancellation and shall then 
cease, and this company shall 
have the right, on like notice, 
to cancel this agreement. 


Subrogation Clause. 

Whenever this company 
shall pay the mortgagee (or 
trustee) any sum for loss or 
damage under this policy and 
shall claim that, as to the mort- 
gagor or owner, no _ liability 
therefor existed, this company 
shall, to the extent of such 
payment be thereupon legally 
subrogated to all the rights of 
the party to’whom such pay- 
ment shall be made, under all 
securities held as collateral to 
the mortgage debt, or may at 
its option, pay to the mort- 
gagee (or trustee) the whole 
principal due or to grow due 
on the mortgage with interest, 
and shall thereupon receive a 
full assignment and transfer 
of the mortgage and of all 
such other securities; but no 
subrogation shall impair the 
right of the mortgagee (or 
trustee) to recover the full 
amount of its claim. 

By this clause the policy is still 
made payable to the mortgagee as his 
interest may appear, and such mort- 
gagee may sue, thereon in his own 
name, even though he does not know 
of the policy when it is effected, has 
not assented to its terms, or has fur- 
nished no consideration therefor.* 





The mortgagee is still, therefore, a 
third party beneficiary. But we find 
that by express terms in the immunity 
clause, certain acts and neglects of the 
mortgagor which avoid the policy as 
to him, do not have such effect as to 
the mortgagee. His rights remain 
intact despite the mortgagor’s breach 
of condition. The standard or union 
clause therefore is much more to the 
advantage of the mortgagee than the 
simple loss payable clause. Its pur- 
pose is to shift the risk of the mort- 
gagor’s neglect or misfeasance from 
the mortgagee to the insurance com- 
pany, and thereby facilitate and pro- 
mote the mortgage on insured prop- 
erty as a superior type of security. 
This function of the standard mort- 
gage clause should be borne in mind 
throughout our discussion. 
e® @ @ 
ANY courts, in order to explain 
why the mortgagor’s rights are 
controlled by one set of conditions, 
and the mortgagee’s by another, have 
thought it necessary to say there are 
two contracts here—one between the 
company and the mortgagor, and one 
between the company and the mort- 
gagee.* An analysis of these cases 
shows that what these courts had in 
mind was that separate and independ- 
ent duties are owed by the company 
to the mortgagor and the mortgagee. 
But it seems quite clear that these 
duties were created by the same con- 
tract. There is but one offer, one 
acceptance and one consideration. 
There are usually but two negotiating 
or assenting parties, the mortgagor 
and the company. At any rate the 
validity of the mortgage clause is in 
no sense dependent upon the mort- 
gagee’s assent thereto, nor even upon 
his having any knowledge thereof.° 
In the typical case the mortgagee is no 
more a contracting party than an 
assignee would be.® 
The sound analysis in these cases 
would seem to be that there is but one 
contract, and that contract made by 
the insured (mortgagor) on the one 
side, with the insurance company on 
the other, which contract creates cer- 
tain rights in the mortgagor condi- 
tional upon the mortgagor’s refrain- 
ing from certain acts (as e. g., not 
taking out other insurance, not trans- 
ferring his property interest to an- 
other, etc.), and which contract at 
the same time creates certain rights in 
the mortgagee, which are not con- 
ditional upon such events, or other 
acts or neglects of the mortgagor. 
The contract protects the mortgagor’s 
interest conditionally only. But it 


3 Critchlow v. Reliance (1924) 198 Ia. 1086, 197 
N. W. 318; Fed. Land Bank vy. Atlas Assur. Co. 
(1924) 188 N. C. 747, 125 S. E. 631. 

*Couch “Insurance”, Sec. 1215b. 
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protects the mortgagee’s interest un- 
conditionally except as to those lim- 
itations set out in the mortgage clause 
itself. Such a conception of the set- 
up is not only possible, but it seems 
the most real, and most in agreement 
with fundamental contract prin- 
ciples.’ So under the standard mort- 
gage clause rather than two contracts 
we have one third party beneficiary 
contract, just as under the simple loss 
payable clause, but with this very im- 
portant difference. The standard 
clause by express terms safeguards 
the mortgagee’s rights against the 
conditions to which the mortgagor’s 
rights are subjected. 


Now having determined the funda- 
mental character of the relationship 
under discussion, the question is what 
are the specific rights and obligations, 
if any, placed upon the mortgagee by 
the union mortgage clause. It has 
already been pointed out that the ef- 
fect of a third party beneficiary con- 
tract is to give rights and powers to 
the beneficiary. It is not the function 
of such a contract to create duties or 
liabilities in the beneficiary. So even 
if the language of the clause pur- 


5 Federal Land Bank v. Atlas Assur. Company, 
supra, note 3. 

°In Imperial Bldg. and Loan Ass'n v. Aetna Ins 
Company (1932 W. Va.) 166 S. E. 841, the court 
said “* * * but both the Hastings and the Reed 
cases (holding the mortgage rider created a_ sep- 
arate and independent contract) overlook the ques- 
tion of consideration (the basis of all contracts) for 
the ‘independent contract of insurance.’ The offer, 
the acceptance and the premium paid (the usual 
contractual relations) are  transaction$ ordinarily 
between the insurer and insured. The mortgagee in 
fact is simply a third party who is recognized 
jointly by the insurer and insured as having con- 
atonal rights in the insurance contract.” (Page 
343) 

7 Well considered cases have analyzed the prob- 
lem in this manner. Walker v. Queen's Ins. Co. 
(1926) 136 S. C. 144, 134 S. E. 233, 52 A. L. R. 
259; Imperial Bldg. and Loan Assoc. v. Aetna Ins. 
Co. (1932 W. Va.) 166 S. E. 841; State Bk. of 
Chilton v. Citizen’s Mut. Fire Ins. Co. (1934 Wis.) 
252 N. W. 164. The analytical comments of 
Cothran J. in the first mentioned case above are 
deserving of quotation. The judge said (pp. 161 to 

— * * The contract of insurance was 
therefore for the mutual benefit of both mortgagor 
and mortgagee, and in no sense a contract between 
the mortgagee and the insurance company; the 
moftgagee being simply a third party who, by the 
contract between the mortgagor and insurance com- 
pany, acquired a beneficial interest in the policy, 
really as additional security to the bond or note 
secured by the mortgage. * * * Undoubtedly 
the mortgage clause conferred a substantial benefit 
or interest upon the mortgagee, but that may and 
often does happen by reason of the provisions of a 
contract between two other persons, and entitled 
the beneficiary of that provision to enforce his 
tights, not upon the ground that he has made a 
contract with such other person, for plainly he has 
not, but upon the familiar principle that, where a 
contract is made between two persons, which secures 
a benefit to a third person, who may have paid 
nothing for it, and may have been entirely ignorant 
or it, such third person may enforce the benefit 
which the contract contained in his favor. 

“The conception that the standard clause con- 
stitutes a new and independent contract, a breaking 
away from the plain and simple interpretation of 
the policy as being a contract between the insured 
and the insurance comnany containing a_ special 
provision for the benefit of the mortgagee, upon 
which he is entitled to sue, is entirely due to a 
magnified estimate of the difference between an open 
mortgage clause and a standard clause, and an 
overfusion of thought between an independent con 
tract and an independent cause of action. The dif- 
ference between the two clauses affects only the 
character and extent of the benefit conferred. and 
does not in any way convert what was before simol: 
a benefit into a new and independent contract. where 
in neither case is there the semblance of a contract 
between the insurance company and the mortgagee." 
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ported to create a duty in the mort- 

gagee it could not do so unless the 

mortgagee assented to the assumption 
of such a duty and received some con- 
sideration for doing so. 

B. Liability of the Mortgagee for 
premiums Under Union Clause. 
e® @ °8@ 

1. WHERE, AT THE TIME OF THE Is- 
SUANCE OF THE POLICY, WITH THE 
MORTGAGE RIDER ATTACHED, THE 

MORTGAGEE HAS NO KNOWLEDGE 
THEREOF, OR IF HE HAS KNOWL- 
EDGE, HAS NOT ASSENTED THERETO. 


A® has been pointed out, in a third 
party beneficiary contract the 
beneficiary (the mortgagee) need not 
and does not usually furnish any con- 
sideration to the promisor. In the 
case now under discussion the entire 
consideration is furnished by the 
promisee—that is, the mortgagor. The 
promisor (insurer) is entitled to no 
additional consideration because he 
has contracted for no more. So, in 
a case in which the mortgagee has no 
knowledge of the insurance policy, 
and the rider or its contents, or if he 
has such knowledge has not assented 
thereto, at the time the policy was 
negotiated for, the insurance com- 
pany becomes bound, to both the 
mortgagor and mortgagee, on the 
basis solely of the consideration fur- 
nished by the mortgagor, whether 
such consideration be payment of the 
premium, or a promise to pay it.* If 
a contrary position were taken the 
mortgagee would be forced into a 
contract he had no knowledge of, had 
not assented to, and had no oppor- 
tunity to reject. He might even in 
the meantime have taken out and paid 
for other insurance, protecting his in- 
terest, and hence have received no 
benefit whatever out of the policy, on 
which he is asked to pay a premium. 
It seems clear therefore that the mere 
issuance of a policy with a standard 
mortgage clause attached would of 
itself create no duty or liability in the 
mortgagee to pay premiums. 

There appears to be but one case in 
which the insurance company at- 
tempted to hold the mortgagee liable 
for a premium, when the mortgagee 
had no knowledge of the mortgage 
clause or its contents, and therefore 
could not be said to have assented to 
its provisions. That case is Muddle v. 
Van Slype (1909) 118 N. Y. S. 473. 
It was held that the mortgagee was 
not liable. 

ee? ® 
2. WHERE, \FTER THE ISSUANCE OF 

THE POLICY WITH THE MORTGAGE 

RIDER ATTACHED, THE MORTGAGEE 
8 Fed. Land Bank vy. Atlas Assur. Co. (1924) 188 


N. C. 747, 125 S. E. 631; Critchlow v. Reliance 
(1924) 198 Ia. 1086, 197 N. W. 318. 
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ACQUIRES KNOWLEDGE THEREOF OR 
ASSENTS THERETO, 


INCE, then, in the kind of case 
. discussed above the mortgagee 
acquires the full protection furnished 
him by a standard mortgage clause 
solely by virtue of the consideration 
supplied by the mortgagor, and with- 
out any consideration on the mort- 
gagee’s part, subsequent knowledge 
of the policy, or of the clause, assent 
thereto, accepting a benefit there- 
under, or even an express promise by 
the mortgagee to pay the premium, 
would not create a duty in the mort- 
gagee to pay it, because there would 
be no consideration for such promise. 
At the time of such subsequent 
knowledge, assent or promise, the in- 
surance company would already be 
under a duty to the mortgagee to pay 
him in case of loss, and no new or 
different duty toward him would be 
incurred or assumed after such 
knowledge, assent or promise by the 
mortgagee. It is well settled that the 
doing of what one is under a pre- 
existing legal duty to do cannot be 
consideration for a new promise.° 
That is, the insurance company’s fur- 
nishing to the mortgagee the same 
protection it has previously promised 
to furnish cannot be consideration for 
the mortgagee’s promise to pay for 
such protection. So, once it is estab- 
lished that there is no duty in the 
mortgagee to pay a premium at the 
time the policy is effected, it follows 
that acquisition of knowledge, giving 
assent, making a promise, accepting 
any benefit under the policy, or any- 
thing else the mortgagee might do 
thereafter, while the policy continues 
in force, cannot operate to create a 
duty in the mortgagee. Such a duty 
could .be raised only by a new con- 
tract, or by the company furnishing 
some new or different consideration 
or protection to the mortgagee. 

ee ®@ 


3. WHERE, AT THE TIME OF THE IS- 
SUANCE OF THE POLICY WITH THE 
MORTGAGE RIDER ATTACHED, THE 
MORTGAGEE HAS KNOWLEDGE 
THEREOF OR ASSENTS THERETO. 


HE crux of the question under 

discussion seems then to come 
down to this. When a policy with 
the union mortgage clause attached 
thereto is effected, payable to a par- 
ticular mortgagee, and such mort- 
gagee has requested such a policy, has 
knowledge thereof, assents thereto, 
or manifests a desire to accept bene- 
fits thereunder at the time the policy 
is issued, does such clause impose 
upon him the duty to pay premiums, 


®See cases cited by Williston ‘Contracts’, Vol 
1, Sec. 130, note 12. 
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in the event the mortgagor defaults, 
and notice of such default is given 
the mortgagee? That is, under such 
circumstances can the insurance com- 
pany or its agents succeed in an ac- 
tion against the mortgagee, to recover 
the premiums? In this type of case 
the premium is usually paid directly 
by the mortgagor, but it may actually 
be paid to the insurance company by 
the mortgagee on behalf of the mort- 
gagor, upon the understanding that 
it is to be repaid or charged against 
the mortgagor as a part of the debt. 
The result would be the same in either 
case. 

The question now becomes essen- 
tially one of interpretation. It must 
be admitted that such a duty could be 
imposed, because in this case the 
mortgagee has assented to the ar- 
rangement, but to create such a duty. 
adequate language must be used. Does 
the mortgage clause, according to 
ordinary canons of interpretation, im- 
pose a duty upon the mortgagee? 

The clause provides that the in- 
terest of the mortgagee shall not be 
invalidated by any act or neglect of 
the mortgagor, etc., “Provided that in 
case the mortgagor or owner shall 
neglect to pay any premium due un- 
der this policy, the mortgagee shall 
on demand pay the same.” 


The most frequent use of the term 
“provided” is in the sense of “on 
condition that” or “if.” It has the 
effect of making that which precedes 
it conditional upon that which fol- 
lows it."° By this interpretation the 
mortgagee’s rights or interest in the 
insurance are safeguarded, or are 
exempt from termination by the acts 
or neglects of the mortgagor, “if” or 
“on condition that” the mortgagee 
pays the premium, in the event that 
the mortgagor defaults and demand is 
made. Before a default in the pay- 
ment of a premium by the mortgagor, 
the mortgagee’s interest cannot be 
affected by the mortgagor’s acts or 
neglects. Now, the premium proviso 
has the effect of causing such pro- 
tection to continue, even after the 
mortgagor’s default in premium, if 
the mortgagee on demand pay the 
same. If, however, the mortgagee 
does not pay the demanded premium, 
though his insurance protection con- 
tinues, it continues subject to termin- 
ation by any act of the mortgagor 
which would forfeit the policy as to 
him. In other words, if the mortgagee 
fails to pay a demanded premium 
after the mortgagor’s default, the 
mortgagee’s status is the same as that 
of a mortgagee under a simple loss 
payable clause. It is very significant 


% Webster's New International Dictionary (1926) 
p. 1725. 
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that the premium proviso contains no 
words of promise, covenant, agree- 
ment, engagement or undertaking— 
the lawyers’ technical words for cre- 
ating contractual duties. Some such 
clause as, “In case the mortgagor 
shall neglect to pay any premiums 
due under this policy the mortgagee 
covenants (promises, agrees, under- 
takes or engages) on demand to pay 
the same,” would have simply and 
clearly created a duty in the mort- 
gagee to-pay the premiums. That 
some such expression was not used 
is evidence that no duty was intended. 

But the construction contended for 
does not simply depend upon a literal 
interpretation of the language used. 
Since, as has been shown, if the mort- 
gagee does not assent to the clause, 
the consideration furnished by the 
mortgagor is fully adequate to protect 
the mortgagee’s interest and to give 
him the benefits of the mortgagee 
clause, why should not identically the 
same consideration supplied by the 
mortgagor be adequate to furnish the 
mortgagee such protection, when the 
mortgagee assents to the clause? The 
company is entitled to no more assur- 
ance by way of an additional promise 
of premium in the latter case than in 
the former. The mortgagee should 
not be penalized for informing him- 
self as to the contents of the insur- 
ance policy and assenting thereto. 
Then too, for the sake of certainty 
and predictability, it is desirable that 
the same clause in an insurance policy 
should always be given the same in- 
terpretation and be held to create the 
same relations between the parties. If 
the mortgage clause creates no duty 
in the mortgagee where the mort- 
gagee does not have knowledge there- 
of, as has been demonstrated above, 
identically the same clause should 
create no duty when the mortgagee 
has knowledge thereof. 

Moreover, that the premium pro- 
viso is entirely silent as to any re- 
quirement that demand must be made 
within a specified time after the mort- 
gagor’s default is further evidence 
that no liability was intended. 

e@ e@ @ 

4. WHERE THE MORTGAGE RIDER IS 
ATTACHED, AS A SEPARATE TRANS- 
ACTION, AFTER THE POLICY Is Is- 
SUED. 

ee @ 


F, after an ordinary policy payable 
to an owner of unmortgaged 
property has been in effect for a 
period of time, the owner should then 
mortgage the property, and procure 
a union mortgage rider to be attached, 
what is the liability of the mortgagee, 
if any? This is perhaps the strongest 
case for a mortgagee’s liability for 





premiums. The argument in favor 
of such liability runs about as fol- 
lows: 


Prior to the attachment of the 
rider, the company by its contract 
with the owner, and for the con- 
sideration it has received from the 
owner, has assumed a duty only to 
the owner of the property. The com- 
pany earns its premium by keeping 
the policy in force in favor of the 
owner only, for the period specified 
in the policy. Now if the mortgage 
rider when it is attached places the 
company under a new and more oner- 
ous duty to the mortgagee, it must 
be because of a new contract made at 
the time the rider was attached ; and 
if there is a new contract made at 
that time, there must be a new con- 
sideration furnished to the company 
at that time, either by the mortgagor 
or by the mortgagee. It is then 
argued that such consideration may 
be found in the liability of the mort- 
gagee to pay the premiums.” 

The argument is plausible enough, 
but there is a decisive answer to it. 
No promise of the mortgagee to be 
used as consideration for the subse- 
quently attached mortgage clause can 
be found, where the mortgagee had 
no knowledge of the clause or had 
not assented thereto, and yet when 
that is the case, it cannot be doubted 
that the mortgagee has all the benefits 
of the clause and has a right against 
the company.’? That is, the company 
in such a case is liable to the mort- 
gagee without a consideration fur- 
nished by the mortgagee. If the com- 
pany is held liable in such a case 
without a new consideration being 
furnished at the time the rider is at- 
tached, the conclusion is inevitable 
that a new consideration is unneces- 
sary to the validity of the mortgage 
clause. And further, if no new or 
additional consideration is necessary 
to support the validity of the subse- 
quently attached mortgage clause, 
when the mortgagee has no knowl- 
edge thereof, none would be neces- 
sary when he knows of it or assents 
to it. The law places no such pre- 
mium on ignorance, and there is noth- 
ing about knowledge or assent to re- 
ceiving a benefit, which makes con- 
sideration necessary, where none is 
required without such knowledge or 
assent. The basis of the company’s 
liability, under the subsequently at- 
tached rider, must therefore be sus- 
tained upon some other theory than 
that of a consideration furnished by 





1 Prudential Ins. Co. v. 
(Wis.) 250 N. W. 851. 


12 The argument and theory of the cases cited in 
note 8, supra, support this view. 
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“BUNK OF THE MONTH“ 

















HIS month instead of taking apart another of the many stock company 
pamphlets designed to mislead about mutual insurance, we take up a situa- 


tion which has been full of bunk for at least two decades. 


Thus below we 


present to you a most surprising state of things which exists in California. 




















N the rotunda of the California 

capitol at Sacramento is an im- 

pressive display of the flags of 
various regiments that have served 
their country in the several wars in 
which the United States was a prin- 
cipal. The record of these flags and 
the men who supported them makes 
a brave picture of heroic loyalty to 
the nation’s welfare. Though Cali- 
fornia was far removed from the seat 
of conflict in all our great wars the 
state was unsparing in its devotion 
to the larger Federal questions when 
danger threatened the country as a 
whole. 

The people of California have a 
hospitality (and of course a climate) 
and a sense of economic fairness that 
makes the state a delightful place for 
the visitor to come and engage in 
business. When threats of disorder 
raise their ugly heads the, citizens 
rally around their government and 
put down violence with no uncertain 
hand. They are a law abiding people 
proud of their state and of their 
nation. 

All the above goes for California 
in most of its social and commercial 
activities. But in the realm of insur- 
ance she knows no national ties; she 
very early seceded from the union. 


Evils of stock company domination 
in any section of the country are bad 
enough—but in California the situa- 
tion closely approaches the impos- 
sible. Company executives accus- 
tomed to what seems ruthless com- 
petitive methods in the east throw 
up their hands and wail when Cali- 
fornia is mentioned. War between 
carriers in other places has some 
semblance of order, but in California 
it is of the guerrilla variety reckless 
of consequences. In this is no im- 
plied criticism of the Department 
which, after all, can only enforce such 
laws are in existence to enforce. 

One of the most flagrant injustices 
which the state imposes on its people 
insurancewise is the practical monop- 
oly of the school insurance business 
by the stock interests. True the 
county and farm mutuals write some 
of this business but are limited to 


the smaller school risks. Meanwhile 
the economy and service which could 
accrue to the larger school districts 
by being covered in larger mutuals is 
forbidden. 

ee ®@ 


HIS discrimination came about 

when a law was passed some 
twenty years ago impowering school 
boards to insure the property under 
their jurisdictions; and by accident 
or design the statute as to mutuals 
read “or in any mutual company or- 
ganized under the laws of this state.” 
At that time the larger eastern 
mutuals had not extended their op- 
erations to any great degree in Cal- 
ifornia. But as population grew the 
demand for mutual service increased 
until today over a score of out-of- 
the-state fire and casualty mutuals 
are serving policyholders in Califor- 
nia, except the school boards where 
the more or less ancient statute bars 
them. Now it would seem a more 
or less easy thing for such a mistake 
in legislation to be remedied—chang- 
ing only the words “organized etc.,” 
to “authorized to do business etc.,”. 
No other state has any such lim- 
itation. In fact anywhere else this 
prohibition would be regarded as ab- 
surd, Doubtless in California it would 
also be considered as a plain case of 
rank injustice—were it not for one 
thing. 

That thing is the stock insurance 
group which has long had its way on 
the west coast. By a system of 
propaganda spread over the state by 
a band of agents too often careless 
in the handling of truth, and by 
blocking remedial legislation in ways 
which the public seldom hears of but 
which honest politicians deplore, the 
schools of California have continually 
every session of the legislature missed 
their opportunity to free themselves 
from the strangle hold that stock in- 
surance has upon them. The whis- 
pering campaign goes on—saying 
“the mutuals are dangerous, unreli- 
able, unsubstantial, likely to bankrupt 
the school trustees, and beyond that 
unconstitutional.” Absurd statements 
all of them, but out of the mouths of 
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otherwise reputable men they take on 
the tone of brotherly warning. 


While the mutuals write millions 
of dollars of business in the state and 
the volume is growing steadily they 
are, as yet, not a large factor in 
California. If the public there knew 
the mutuals as the people of the east 
and middlewest know them, the stock 
group could not speak so non- 
chalantly of its rule over California 
insurance. Indeed there are signs 
that this rule is beginning to break 
and it may be that the present ses- 
sion of the legislature will see its 
dissolution as such. 


HAT then is the logic of the 

California school insurance 
question, as opposed to the Bunk, 
not of the month, but of twenty 
years, peddled by stock interests. To 
start with, there is no more reason 
why outside mutuals should be barred 
from California, than there would be 
that California oranges should be 
barred from sale in school lunch 
rooms in Illinois. It must be admit- 
ted that, quality for quality, free com- 
petition in any field is necessary to 
bring about the best service and 
economy to the consumer. If the 
mutuals did not stand at the head 
of the business in these departments 
there might be some argument. But 
the mutuals are not on the defensive 
in these respects. If anyone is to be 
questioned it is the stock companies 
both foreign and resident in Cal- 
ifornia. 

As we have said more than a score 
of mutual fire and casualty companies 
are admitted to do business in the 
state. In the first place the California 
Department of Insurance would be 
remiss in its duty if it allowed any of 
these to secure a license if the com- 
pany was unsound in any respect. No 
such action has ever been taken, or 
thought of, in connection with these 
mutuals some of which have operated 
tor forty years and more. None has 
ever levied an assessment, all have 
paid losses promptly and fairly, and 
have given and do give most superior 
kind of general service. 

Meantime what is the comparative 
record of the stock companies in and 
entered in California. The very top 
notcher of stock fire insurance com- 
panies (as of 1929) Globe and Rut- 
gers was compelled to cease opera- 
tions for many months, and even 
though taken over by the New York 
Department has not yet caught up 
with its obligations and many loss 
claimants are still waiting for their 
money. Other stock companies of 
lesser worth have also been in diffi- 
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culty. Then too the majority of stock 
companies which did manage to stand 
up evoked a sixty day rule by which 
payment of losses were not made for 
nearly two months after a fire oc- 
curred. 

If the record of the stock casualty 
companies is gone into the plight of 
the policy holders of the Union In- 
demnity Company and the Southern 
Surety Company present a sad spec- 
tacle. There were dozens of other 
stock casualty failures, but no mu- 
tual casualty company failures nor 
any mutual fire company failures. 

Certainly the above exhibit throws 
no burden of explanation on the mu- 
tuals. If they have prospered where 
their critics have failed so much the 
worse for the critics. And yet these 
critics would bar mutual insurance 
from California schools. 


WORD here may be said about 

the liability of trustees for their 
acts while in office. A trustee is 
bound to use reasonable care, and 
how could his judgment be called in 
question for voting to patronize mu- 
tuals whose record is so clear as 
those admitted to do business in Cal- 
ifornia. On the other hand what 
trustee would not have some blame 
attached to him for placing school in- 
surance in the hands of the Globe & 
Rutgers Co. of 1929 or other stock 
companies which subsequently be- 
come involved with varying disaster 
to policy holders. 

Even if an assessment should be 
levied by a mutual the policy holder 
would only find the cost of his insur- 
ance equal to that charged by a stock 
company. For the stock company in 
effect loads an advance assessment on 
every policy for the eventual benefit 
of its stock holders, instead of for the 
policy holders. But why talk of 
assessments when there will be none, 
in the absence of catastrophe which 
would also wipe out the capital stock 
and surplus of stock companies in- 
volved in the same area. When San 
Francisco burned, rumor has it that 
at least one company forced its loss 
claimants to take stock in partial 
satisfaction of their claims. Mutuals 
having no stock, pay in cash. And if 
some stock partisan doubts that mu- 
tuals can limit their assessment li- 
ability let him look at the U. S. 
Supreme Court decision in the case 
of Union Insurance Company vs. 
Hoge and have his doubt effectively 
dispelled. : 


ee @ 
NCONSTITUTIONAL say the 


stocks. Consider then the fact 
that in states with similar constitu- 
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tions the mutuals have no trouble 
about this matter. Beginning with 
the east coast they can step right 
across the country, in Massachusetts, 
New York, Pennsylvania, Ohio, 
Michigan, Indiana, Illinois, Iowa, 
Nebraska, Colorado, Wyoming, Utah. 
Nevada, and nowhere be _ hindered 
until they strike the California line. 
And there it is not the people of the 
state who interpose an objection, nor 
is it school trustees. The stumbling 
block is the stock group, aided and 
abetted by the stock agents who are 
fearful of losing their commissions. 
In passing it may be said that the 
only decision so far in California on 
the subject is favorable to the mu- 
tuals, following the most famous case 
ever decided involving the question, 
Downing vs. School District of the 
City of Erie, in the Supreme Court 
of the State of Pennsylvania. The 
arguments developed in that opinion 
are standard on the subject, as we 
surmise the stocks will eventually 
find out. To give them a good start 
we quote the following as a first les- 
son in their education. 


The Supreme Court of the state 
did not labor under this misconcep- 
tion of the meaning of the credit 
clause for, through a long line of 
decisions it had recognized the events 
leading up to the adoption of this 
clause and held, in fact, the purchase 
of insurance by the district in a mu- 
tual company to be a necessary ex- 
pense and not a prohibited lending 
of credit. 

The real purpose of the credit 
clause is stated by the Court in the 
following excerpts as follows: 

To remedy the evils incident to sub- 
scriptions by municipalities to stock of 
railroads and like enterprises, the con- 
stitutional prohibition against purchases of 
securities, and pledges of credit, was in- 
troduced first into the Constitution of 1857, 
and repeated in that of 1874. The history 
of this limitation, as well as the purpose 
intended to be effected thereby, has been 
the subject of frequent discussion in our 
cases, _ need not be again elaborated on; 
Com. v. Walton, 182 Pa. 373; Wheeler v. 
Philz Ng 77 Pa. 338; Speer v. School 
Directors, supra. The thought was not to 
prevent the municipal corporation from 
entering into engagements to carry out 


a proper governmental purpose, though 
the incurring of indebtedness results; 
Sambor v. Hadley, 291 Pa. 395; Com. v. 


Barker, 211 Pa. 610. So it may invest in 
property which it leases to another 
(Wheeler v. Phila. supra), or make ad- 
vances for the cost of improvements: 
3rooke v. Phila., 162 Pa. 123; City Club 
of Philadelphia v. Public Service Commis- 
sion, 92 Pa. Superior Ct. 219. In the pres- 
ent case, the school district became a mem- 
ber of a mutual company, but, by its con- 
tract, it did not become generally an in- 
surer (Given v. Rettew, 162 Pa. 638), its 
liability being limited, a factor which dis- 
tinguishes School District v. Twin Falls 
Co., 30 Idaho 400, 164 Pac. 1174, an au- 
thority relied on by appellee here. Nor is 


it material that, because of its ownership 
of a policy it may have a voice in the 


management of the company: Brode v. 
Philadelphia, 230 Pa. 234. 

This conclusion was reached in New 
Jersey, where a limitation on municipal 
power similar to the one here in force is 
found; French v. City of Millville, 66 
N.J.L. 392, 49 Atl. 465, 67 N.J.L. 349, Aff. 
51 Atl. 1109. It was there said, in part: 
“The scheme of mutual insurance in such 
associations does not fasten upon the mem- 
bers any liability which municipal corpora- 
tions may not, with reasonable safety, 
assume, for the limit of obligation is al- 
ways fixed at the time the insurance is ob- 
tained, and is rarely enforced beyond what 
would be charged for insurance on the 
non mutual plan. * * * (The) right to 
share in a limited part of the profits of 
business is essentially different from (The 
ownership of) corporate stock, which rep- 
resents a proportionate part of all the 
property of the corporation.” What was 
said in the loading case referred to met 
with approval in Johnson v. School Dis- 
trict (Oregon), 270 Pac. 764, aff. 273 Pac. 
386, though, in the decision cited, the pre- 
mium was payable in cash without li- 
ability to further assessment. The right 
to insure in mutual companies was sus- 
tained in Kentucky (Dalzell v. Bourbon 
County Board, 193 Ky. 171, 235 S.W. 360), 
and in terms provided for by constitu- 
tional amendment in Ohio: Inferentially, 
this is the conclusion reached in Califor- 
nia: People v. Stanley, 225 Pac. 1. A con- 
trary view has been expressed in Texas: 


Tyler v. Texas Employer’s Ins. Assn., 288 
S.W. 929. 
The constitutional provision was de- 


signed to prevent municipal corporations 
from joining as stockholders in hazardous 
business ventures, loaning its credit for 
such purposes, or granting gratuities to 
persons or associations where not in pur- 
suit of some governmental purpose. Tak- 
ing of insurance in a mutual company 
with limited liability is not within the 
inhibition, for the district does not become 
strictly a stockholder, nor is it loaning its 
credit. It agrees to pay a fixed sum, and 
can be called upon for the total only in 
case of some unusual catastrophe causing 
great loss. Until this contingency arises it 
is required to advance but a small portion 
of the maximum, and is, in effect, loaned 
credit as to a possible future demand by 
the company for the balance which may 
become payable. By the terms of the 
policy the district did not assume respon- 
sibility for losses of others insured, ex- 
cept as to a named and limited amount. 
The act of 1925 is presumably valid, and 
does not so plainly violate section 7 of 
Article 9 of the constitution as to justify 
us in holding the statute to be beyond the 
scope of legislative power to enact. 


HEE supreme ridiculousness of 

the situation is seen in the cry 
to keep insurance money at home—-a 
plea made by stock agents. How in- 
consistent this, when it becomes 
known that many alien companies 
from as far away across the seas as 
Japan, China, Switzerland, England, 
France, Germany, New Zealand can 
come in to gobble up school insurance 
premiums and then retreat over thou- 
sands of miles of salt water, while 
dyed in the wool American mutual 


(Continued on Page 21) 
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DUST 
EXPLOSION 
PREVENTION 


LTHOUGH dust explosions 
A usually occur during the oper- 

ation of industrial plants, ex- 
plosions frequently have taken place 
during fire-fighting operations. The 
forcing of a dust cloud on the fire by 
a heavy stream of water striking the 
settled dust in various sections of 
the plant has resulted in explosions, 
with damaging consequences. When- 
ever combustible dust clouds are 
forced into the flames of a fire an 
explosion can readily follow. 

It may be of interest to direct at- 
tention to two explosions of this 
type that have occurred within the 
present year. In both cases the ex- 
plosions occurred in connection with 
fires in barley malting plants. 


N Wednesday morning, January 

24, 1934, about 1:27 o’clock, a 
fire was reported at the Kreiner Malt 
Company plant, 465-467 = Spring 
Street, Buffalo. The fire department 
responded promptly to the call and 
immediately began fire-fighting oper- 
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ations. A short time after the water 
had been turned on, an explosion oc- 
curred, resulting in the death of Cap- 
tain George H. Amos, of Emergency 
Rescue Squad No. 2, and a civilian, 
and injuries to fourteen firemen. The 
damage to buildings and contents was 
approximately $79,000. 

The investigation of the explosion 
by the Chemical Engineering Divi- 
sion of the Bureau of Chemistry and 
Soils, U. S. Department of Agricul- 
ture, indicated that an explosion oc- 
curred on the upper floor of the main 
building a short time after the water 
was turned on a small fire in the fan 
house. The relation of the turning 
on of the water to the explosion was 
the important aspect of this investi- 
gation. Whether or not the explosion 
would have occurred if the water had 
not been turned on was not deter- 
mined. 
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To forestal fire and accidents should be 
regarded as a major part of insurance 
activities. 


The explosion on the upper floors 
apparently originated in the storage 
section. It appears to have been an 
explosion of barley malt dust ignited 
in some manner by the flames from 
the original fire. The results of this 
investigation show that there were 
two possible causes : 

1. The stream of water from the 
hose line used by the firemen to fight 
the original fire in the fan house 
struck the settled barley malt dust 
on beams, girders, ledges, and other 
parts of the upper floors, and forced 
the dust cloud on the fire, thereby 
causing a dust explosion. 

2. The fire burned up through the 
wooden partitions of the fan house 
and then traveled through the eleva- 
tor leg and conveyor to the top of 
the storage bins on the upper floor. 
This flash fire through the leg and 
conveyor to the bins forced the set- 
tled barley malt dust on the flame, 
and resulted in a dust explosion.* 


N explosion of malt dust oc- 

curred on June 12, 1934, dur- 
ing the progress of a fire at the Kurth 
Malting Company plant in West Mil- 
waukee, Wisconsin. This explosion 
* The complete report of this explosion is published 
in the July Quarterly of the National Fire Protection 


Association, and in the July issue of the Inter- 
national Fire Fighter. 
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was somewhat similar to the explo- 
sion in Buffalo earlier in the year. 

The processes carried on at the 
plant consisted of the unloading and 
storage of barley in the elevator, the 
cleaning and malting of the barley, 
and the drying, cleaning, storing, and 
shipping of the malted grain. The 
explosion occurred in the section 
known as the cleaning house shortly 
after the fire department reached the 
plant in response to a telephone call 
made from the plant by an employee, 
who discovered fire around a motor 
driving one of the malt cleaners. 

The fire department report shows 
that the firemen had directed a 
stream of water into the first floor, 
and had lain a hose line to the seat 
of the fire, but had not turned on 
the water at that point when the 
explosion occurred. The explosion 
undoubtedly was due to the ignition 
of a dust cloud by the fire which 
started in or around the cleaner 
motor. 


HAT a practical knowledge of 

dust explosion prevention is im- 
portant to firemen is definitely indi- 
cated by the number of dust explo- 
sions that have occurred during fire- 
fighting operations. It is considered 
important that special attention be 
given to the following recommenda- 
tions: 

1. Firemen in industrial centers 
where manufacturing operations are 
located should become thoroughly ac- 
quainted with the dust explosion pre- 
vention work of the U. S. Bureau of 
Chemistry and Soils. The publica- 
tions now available should be care- 
fully studied so that firemen may have 
a working knowledge as to what a 
dust explosion really is, the circum- 
stances under which it can occur, and 
the methods to be followed for its 
prevention. 

2. Firemen should know about 
dust explosions that have occurred 
during fire-fighting operations. The 
danger involved in the use of a heavy 
pressure stream of water in fighting 
tires in plants where combustible 
dusts are present should be fully rec- 
ognized. 

3. The hazard from dust explo- 
sions in removing powdered mate- 
rials from storage bins where fires 
have occurred, and the explosion 
hazard of nearby bins and enclosures 
containing combustible dust must be 
fully recognized. 

4. The value of periodical inspec- 
tion of industrial plants where com- 
bustible dusts are created during 
manufacturing operations assumes 
great importance when dust explo- 
sions of this character are consid- 
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ered. Systematic inspection enables 
firemen to become thoroughly fa- 
miliar with structural features of the 
buildings and the hazardous manu- 
facturing processes carried on in 
them, and gives them definite knowl- 
edge of the contents of the buildings 
and of any combustible products 
handled and manufactured. This 
knowledge is helpful in working out 
a plan of fire fighting which will 
more adequately protect the firemen. 
ee ®@ 


LTHOUGH in the United States 

we have made progress in the 
control and prevention of dust ex- 
plosions in grain-handling and mill- 
ing operations, it must be recognized 
that dust explosions are always liable 
to occur from some newly developed 
process or some new type of machine 
or equipment. New manufacturing 
operations, therefore, should be care- 
fully examined to detect possible 
dust explosion hazards, and attention 
should be given to the adoption of 
preventive measures. Many recent 
dust explosions have been associated 
with the introduction of new man- 
ufacturing processes which have 
opened up additional sources of igni- 
tion and resulted in operating condi- 
tions favorable to explosions, 

The possible relation of grain 
fumigation operations to the tre- 
quency of recent dust explosions is 
now being given attention. The pos- 
sibility of absorption by the grain of 
any explosive gases which may be 
part of the fumigant, and the later 
liberation of these explosive gases 
during storage must be considered. 
Some grain men are of the opinion 
that the release of these explosive 
gases has contributed actively to the 
explosions that have occurred re- 
cently in grain-handling plants. This 
is a very important development and 
can be definitely determined only by 
well-planned scientific research work. 

The effect of water on certain dusts 
is of special interest to firemen. Fur- 
ther study is necessary to determine 
the type and character of these dusts, 
which, by chemical action, produce 
explosive gases when water comes in 
contact with them. An example of a 
dust of this kind is aluminum pow- 
der, which freely liberates hydrogen 
gas when water is applied. Explo- 
sions of this kind have occurred while 
fire-fighting operations were in prog- 
ress in plants where aluminum pow- 
der is manufactured. 

The Chemical Engineering Divi- 
sion of the Bureau of Chemistry and 
Soils, U. S. Department of Agricul- 
ture, has investigated at least thirteen 
dust explosions in industrial plants in 
the first seven months of 1934. These 





explosions caused the loss of 19 lives, 
injuries to 45 other people, and 
property damage of approximately 
$1,000,000. They occurred in the 
following lines of industry: Malting 
houses, woodworking, grain eleva- 
tors, flour mills, insecticide manufac- 
ture, aluminum powder works, feed 
manufacture, and cocoa and choco- 
late.* 

The investigation of these explo- 
sions during the present year has re- 
sulted in certain developments that 
are of interest to firemen, and that 
are of vital importance in dust ex- 
plosion prevention. These develop- 
ments, which are summarized below, 
should lead to the adoption of fur- 
ther precautionary measures that will 
result in continued reduction of dust 
explosion losses. 

(1) Explosion Venting Areas in 
Grain-Handling and Milling Plants. 
The recent dust explosions in grain- 
handling plants, particularly in grain 
elevators, have proved definitely the 
need for adequate venting areas in 
the construction of these plants. In 
one case the lack of proper venting 
area to relieve the pressure from the 
explosion in the workhouse of the 
elevator was responsible for the com- 
plete destruction of the top of the 
house. In another recent case the 
workhouse was saved from destruc- 
tion by an adequate glass-venting 
area. 

The last mentioned case illustrates 
one of the most important recent de- 
velopments in dust explosions in 
grain elevators, and has definitely 
confirmed the tests by the Chemical 
Engineering Division of the Bureau 
of Chemistry and Soils. These tests 
have shown conclusively that it is 
possible to vent grain dust explosions 
without structural damage. The en- 
gineers of the Department of Agri- 
culture have recommended that for 
satisfactory venting of dust explo- 
sions in grain elevators not less than 
1.25 square feet of vent be provided 
for each 100 cubic feet of volume 
(1 sq. ft. to 80 cu. ft.). The appli- 
cation of this principle should be em- 
bodied in all new construction of 
grain-handling plants. 

(These tests are reported in an ar- 
ticle entitled, “Venting Dust Explo- 
sions,” by Hylton R. Brown and 
Richard L. Hanson, which appeared 
in the April, 1933 Quarterly of the 
National Fire Protection Association, 
Boston, Mass., and in the April and 
May, 1933 issues of the Interna- 
tional Fire Fighter Magazine.) 

(2) Removal of Foreign Material 
From Grain, The desirability of def- 


*The results of investigation of these explosions 
are covered in an article in the October Quarterly 
of the National Fire Protection Association. 
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inite provision for removal of for- 
eign material from grain upon re- 
ceipt at the grain elevator or milling 
plant has been forcibly demonstrated 
by several recent explosions in grain 
elevators. The investigation of these 
explosions definitely indicated that 
the dust clouds had been ignited by 
sparks from metal particles in the 
grain. It must be recognized that it 
is a difficult problem to prevent for- 
eign material from entering equip- 
ment in grain-handling operations. 
Screens of 1% to 2-inch mesh, when 
placed in the gratings over receiving 
pits, have in many instances stopped 
large pieces of metal from entering 
pits with the grain, and the use of 
such screens should be given practi- 
cal consideration. The practical value 
of magnetic separators in the grain- 
handling sections of the plant should 
be given further attention, and meth- 
ods developed for the removal of any 
metal that may drop into the grain 
while it is being handled. 

(3) Value of Closed Storage Bins. 
The value of closed bins and the un- 
desirability of interconnections be- 
tween storage bins are definitely in- 
dicated by the recent explosions in 
grain-handling plants. Open storage 
bins and bins with direct connections 
permit the rapid spread or propaga- 
tion of flame over the tops of the 
bins and thereby extend the violence 
of the explosion. Preventing the 
spread of fire from one storage bin 
to another is of prime importance 
and should be given thorough con- 
sideration. 

(4) Protection of Electrical Appli- 
ances and Equipment. It has been 
amply demonstrated in the investiga- 
tion of these dust explosions that 
provision should be made for ade- 
quate protection of electrical appli- 
ances and equipment. Special atten- 
tion should be given to the protection 
of electric light bulbs with outer 
dust-proof globes and heavy wire 
guards to prevent breakage. Portable 
spot-lights of suitable design and ap- 
proved construction, to be directed 
into bins through manholes, should 
be used as temporary or occasional 
lights for bin examination instead of 
extension cords dropped into bins. 

(See Safety Code for Terminal Grain 
Elevators, Section 8, paragraph 804, pub- 
lished in U. S. Department of Labor Bul- 
letin No. 562. See also Section 3204(j) 
of the National Electrical Code.) 

(5) Inert Gas Protection in Grind- 
ing Operations. The reduction of*the 
oxygen content and the introduction 
of inert gas such as carbon dioxide, 
CO,, in grinding operations has 
proved effective in the control and 
prevention of dust explosions. When 
the oxygen content is reduced to ap- 
proximately 12 per cent in grain- 
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grinding operations, complete protec- 
tion has been afforded. The reduced 
oxygen content and the addition of 
the inert gas prevent the ignition of 
this dust cloud in the grinding ma- 
chine, and also the spread of fire 
through the conveying and elevating 
machinery. 

(See Safety Code for the Use of Inert 
Gas for Fire and Explosion Prevention, 
published in U. S. Department of Labor 
Bulletin No. 562. See also U. S. Depart- 
ment of Agriculture Technical Bulletin 
No, 74, “The Value of Inert Gas as a 
Preventive of Dust Explosions in Grind- 
ing Equipment,” by Hylton R. Brown.) 

(6) Dust Collection and Removal. 
Cleanliness and good housekeeping 
are matters of prime importance in 
dust explosion prevention and should 
be insisted upon to the highest de- 
gree. We must recognize that it is 
always impossible to handle or clean 
grain without making dust. This 
dust should be collected and removed 
without being permitted to accumu- 
late in any section of the plant. A 
dust explosion cannot occur unless 
combustible dust is present. 
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ESEARCH work on dust explo- 

sion and fire prevention is di- 
rectly concerned with the develop- 
ment of methods and appliances for 
the protection of human life, prop- 
erty, and foodstuffs. Before further 
effective methods are developed for 
dust explosion prevention during fire- 
fighting operations and in industrial 
plant operation, we must fully under- 
stand the conditions under which 
dust explosions can occur and the 
factors which contribute to the ex- 
plosibility of these dusts. 

It is necessary to conduct further 
tests to determine the best methods 
and equipment for venting explo- 
sions, and also the venting area that 
is necessary to relieve the explosion 
in its primary stage. 

To prevent dust explosions it is of 
the utmost importance that every 
precaution be taken to eliminate all 
possible sources of ignition in grain- 
handling operations. 

We must realize, however, that 
with the introduction of new methods 
and equipment some dust explosions 
are going to occur, possibly from 
new causes or Irom causes not pre- 
viously determined. We should there- 
fore continue our efforts by further 
research studies and practical appli- 
cation of methods and devices for 
limiting or controlling these dust ex- 
plosions. 

In closing, I wish to extend to you 
the best wishes of the Department 
and Bureau which I have the honor 
to represent, and to express the hope 
that we may continue to have the 
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cooperation of the Illinois Firemen’s 
Association, which already has been 
of very great value in our work. We 
hope that as the result of your meet- 
ings, further precautionary measures 
will be adopted which will lead to a 
reduction in the loss of lives and 
property from dust explosions and 
resulting fires. 


Bunk of the Month 
(Continued from Page 17) 


companies, which have paid dividends 
to policy holders for as high as forty 
years cannot take school business in 
this state and thus leave a saving of 
from 20% to 25% in the treasuries 
of California or boards. While 
definite figures are hard to arrive at 
it is evident that the schools of the 
state could save an amount near to 
$1,000,000 annually in premiums 
alone by being allowed to purchase 
mutual insurance, to say nothing of 
avoiding the hazard of choosing some 
stock company which may be in the 
same perilous position as those which 
became embarrassed during the past 
tour years. 
eee 


ALIFORNIA—sitting by itself 

on a heap of insurance chaos, pay- 
ing stock company premiums which 
are still a reflection of the drastic 
raise occasioned by the upping of 
rates after the San Francisco fire! 
Ridden by an insurance lobby which 
camps at the very doors of the State 
house! Small users of insurance 
bearing the heavy end of the burden! 
Schools economizing in restricted 
housing and teaching staffs, but held 
to high insurance costs because a cer- 
tain stock group says they must! 
Citizens digging deep in their pockets 
for insurance which might easily be 
furnished in higher grade form at 
less cost by mutual companies! When 
will California decide to come back 
into the United States in her insur- 
ance dealings? How long will she 
permit the selfish interest of one 
group of companies to bar the way 
to a wholesome insurance competi- 
tion? 








EXPERT ON THE SIDE LINES.—There may 
be something in the contention of a Colum- 
bia professor that all schools should have 
courses in marriage, but we’d be sort of 
sorry for any poor girl who got an “A” 
in matrimony and never had a chance to 
practise it—George Ryan in the Boston 
Herald. 


ORACLE OKAY.—Jags—“Doctor, my wife 
has insomnia very badly. She often re- 
mains awake until 2 o'clock in the morn- 
ing. What shall I do for her?” 

Doctor.—‘“Go home earlier.” — Stray 
Stories. 
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and the remainder being on cancel- 
lation. 

Cancellations by companies were 
sustained in 1,288 cases. The plain- 
tiff defaulted in 719 cases and both 
companies in four cases. Of the total 
2,129 cases were reinstated, 111 cases 
were settled by agreement and 564 
cancellations were annulled. In 63 
cases the cancellations were found 
invalid; in 92 cases the companies 
elected not to contest the appeal. 


Criticise Ohio Fund 


A SPECIAL COMMITTEE NAMED BY GOV- 
ERNOR WHITE TO INVESTIGATE THE 
administration of the Ohio Work- 
men’s Compensation Law has charged 
that collusion, dishonesty, politics, 
and lack of business methods have 
hampered the operations of the de- 
partment. 

“Certain of the department methods 
of procedure can only be characterized” 
said the report, “as loose, irregular 
and unsuitable.” 

The committee makes the follow- 
ing recommendations: Increased ap- 
propriations ; change in the actuarial 
factor to put it on a sound basis; 
more systematic check on the sys- 
tem by succeeding governors; better 
investigations per personnel as well 
as reorganization of the medical ex- 
amination work; elimination of the 
necessity for injured laborers retain- 
ing attorneys; better enforcement of 
provisions against employers ; elimi- 
nation of delinquency of state de- 
partments, particularly the Highway 
Department; better pay for special- 
ized employees ; modification of civil 
service restrictions. 


Compensation In North 
Carolina 


INSURANCE COMPANIES WOULD BE 
REQUIRED TO ACCEPT ALL UNDESIR- 
able risks insurable under the com- 
pensation law of the state of North 
Carolina under the stipulations of a 
bill just introduced in the House of 
Representatives. The bill is said to 
have the support of the State Insur- 
ance Department but if passed will 
probably be in such form as to follow 
the lines of laws in other states where 
undesirable risks are allocated in ro- 
tation to compensate companies au- 
thorized to write general compensa- 
tion business. 
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Stock Failures Used in 
Argument for State Fund 


ELMER F. ANDREWS, STATE INDUS- 
TRIAL COMMISSIONER OF NEW YORK, 
has announced that he is in favor of 
an exclusive state fund for work- 
men’s compensation insurance. He 
favored such a fund “primarily as a 
measure of justice to the wage 
earners of the state.” The most com- 
pelling reason for considering the 
establishment of a state fund as an 
exclusive underwriter for workmen’s 
compensation insurance is the appal- 
ling suffering that has been visited 
upon thousands of injured wage 
sarners, their families and survivors 
by the failure of 18 stock companies 
which have been placed in liquida- 
tion by court orders since June l, 
1927. Of these, three failed in 1934. 
These 18 companies have a total 
workmen's compensation liability es 
timated at about $2,600,000. Approx- 
imately 6,500 claims for workmen’s 
compensation are on file against these 
insolvent companies, none of which 
by the way are mutuals. 
ee ® 


Our Merchant Marine 


WITHOUT EDITORIAL COMMENT WE 
PRESENT BELOW THE FOLLOWING EXx- 
cerpts from a recent speech by Sena- 
tor Copeland before the National 
Foreign Trade Council, November 1, 
1934. 

The attitude of the American people 
toward merchant shipping has been 
one of violent flux. There have been 
times in the tempestuous history of 
this colorful Republic of ours when 
public appreciation of shipping has 
mounted almost to a religion. In the 
days of the clippers, for example, huge 
crowds attended the launching of 
every ship, Their voyages would be 
followed with avid interest. Every 
report was duly chronicled in the 
press, shouted to the waiting populace 
by courier and crier. Enormous wagers 
were placed on the outcome of the 
voyage, especially if another vessel or 
two could be induced to make it a 
race. People flocked to the water- 
front to witness the homecoming of 
each new product of American enter- 
prise. 

Today, I am sorry to say, we have 
drifted away from the sea. Most of 
our people still realize, vaguely, that 
an American-owned Merchant Marine 
is necessary to the best interests of the 
country, both as an agent of com- 
merce and as an auxiliary of defense. 
It is a rather negative sort of ap- 
proval, however, infinitely less inspir- 
ing than the clamorous acclaim of 
other days. We can appropriate sub- 
sidies without end, but subsidies alone 
will not give us a permanent Mer- 
chant Marine. The future of Ameri- 
can shipping lies today, as it always 
has lain, in the loyalty and the sup- 
port of the great mass of our people. 

There is no apathy in the attitude 
of the people of other nations toward 





their national shipping. Vessels are 
guarded jealously wherever they are 
brought into competition with the 
vessels of other powers. They are 
even preserved against the competition 
of land carriers wherever such com- 
petition threatens to become ruinous. 
Foreign shippers route their goods by 
ships of their own nationality. When 
they travel, which is rare, they board 
domestic-flag vessels. 


We Americans, meanwhile, continue 
to extend the bulk of our patronage 
to alien-flag carriers. We instigate 
more foreign commerce than any other 
nation, yet we carry but a third of 
what we ourselves help to create. We 
are the world’s greatest travelers, yet 
three-fourths of our business goes to 
foreign lines. On some routes, where 
American lines are not properly de- 
veloped, there might be some excuse 
for such a condition. Taking the 
country as a whole, there is no jus- 
tification whatever for the prepon- 
derance of our business which goes to 
outside interests. 


The American Merchant Marine 
gives employment to approximately 
200,000 men aboard ship and on har- 
bor craft. Other thousands find work 
on the piers and in the offices of 
steamship companies. Vessels of 2,- 
000 gross tons or over afford employ- 
ment to 100,000 officers and men. For- 
eign trading vessels alone employ 43,- 
000 persons, exclusive of turnover. 
The ship-building industry gives em- 
ployment to 20,000 persons in the 
yards, and to an equal number in re- 
lated industries. More than 80 per 
cent of the cost of a ship goes to 
labor. Eighty-five per cent of the 
operations dollar eventually finds its 
way into the pockets of wage-earners. 
Labor gets a higher percentage of the 
ship-operating dollar than for any 
other industry except construction, 
according to a report compiled by the 
Federal Trade Commission. 


The Merchant Marine is also of 
considerable value from the national 
defense standpoint. Military tacticians 
estimate that this country would re- 
quire a minimum of 1,000 cargo ships 
for the prosecution of a major war. 
Merchant shipping represents about a 
third of the effective strength of the 
Navy. That shipping is today being 
assured by the payment of approxi- 
mately twenty million dollars a year 
in government mail contracts. This 
represents about five per cent of the 
current naval budget, one-half of one 
per cent of the total budget, and per 
capita expenditure of only 17 cents. 

The Merchant Marine is not a bur- 
den upon the taxpayer’s back, but an 
economy of the first water, keeping 
millions in the country, giving em- 
ployment to thousands of persons, aid- 
ing in the development of foreign 
markets and backing up the nation’s 
fighting forces in any contingency that 
may arise. 








FORGIVE AND FORGET.—A Negro was ar- 


rested and brought before a commissioner 


for having a still on his premises. 
asked by the commissioner, 
ylead?” The Negro said: 
“I pleads guilty and waives the hearing.” 
“What do you mean, ‘Waive the hear- 
ing?’ ” asked the commissioner. 
“T means I don’t wanta heah no mo’ 
abou’ it.”"—San Diego Union. 


He was 
“How do you 
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Liability of the Mortgagee 
(Continued from Page 16) 


the mortgagee. The truth is that the 
consideration which supports the 
validity of the clause whether the 
mortgagee has knowledge thereof or 
not, is that which is supplied by the 
insured when the policy is originally 
taken out. The policy itself by ex- 
press provision contemplates the pos- 
sibility of the property becoming 
mortgaged, and of its being made 
payable to a mortgagee by the subse- 
quent attaching of a mortgage clause. 
Both the old and the revised New 
York standard policies contain pro- 
visions from which a promise on the 
part of the company to pay a mort- 
gagee, if a mortgagee clause is at- 
tached, is clearly to be implied.** But 
aside from such provisions a promise 
to pay a subsequently named mort- 
gagee would be implied from long 
established custom, since companies 
uniformly attach mortgage clauses 
simply upon request, and rarely if 
ever refuse to do so. An applicant 
for insurance, therefore, when he 
takes out his policy reasonably under- 
stands that he is paying for a mort- 
gage clause if he wants it. What he 
reasonably understands he is entitled 
to, when he agrees with the company, 
he has in reality contracted for. In 
other words the owner at the time he 
procures the policy pavs or promises 
to pay a premium sufficient to sup- 
port a union mortgage clause, if one 
is then or subsequently attached to 
the policy. Even though the com- 
pany must assent to the endorsement 
before a mortgagee would acquire 
any rights, and even though in par- 
ticular cases the company would be 





18 The old New York form provided, “If, with the 
consent of this comnany, an interest under this 
policy shall exist in favor of a mortgagee or of any 
person or corporation having an interest in the 
subiect of insurance other than the interest of the 
insured, as described herein, the conditions herein- 
before contained shall apply in the manner expressed 
in- such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, 
atteched, or appended hereto.” 

The revised form provides. “If loss or damage is 
made payable, in whole or in part, to a mortgagee 
not named herein as the insured. this policy moiy 
be cance'led as to such interest by giving to such 
mortgagee a ten days’ written notice of cancellation. 
Upon failure of the insured to render proof of loss 
such mortgagee shall. as if named as insured here- 
under, but within sixty days after notice of such 
failure, render proof of loss and shall be subiect to 
the provisions hereof as to appraisal and times of 
payment and of bringing suit. On pvavment to such 
mortgagee of any sum for loss or damage hereunder, 
if this companv shall claim that as to the mortgagor 
or owner, no liability existed, it shall, to the extent 
of such payment be subrogated to the mortgagee’s 
right of recovery and claim upon the collateral to 
the mortgage debt, but without impairing the mort- 
gagee’s right to sue: or it may pay the mortgage debt 
and reauire an assienment thereof and of the mort- 
gage. Other provisions relating to the interests and 
obligations of such mortvagee may be added hereto 
by agreement in writing.” 

“In case of a loss, the right of the compiny to 
be subrogated to the mortgagee’s right against the 
mortgagor, if the mortgagor breaks a_ condition 
sufficiently compensates the comnany for its increased 
hazard (under the mortgagee clause), but this ad- 
vantage is not a consideration given to the comnany 
by the mortgagee, but is a benefit conferred by law 
upon one who pays another's debt or obligation. 


JouRNAL OF AMERICAN INSURANCE 


justified in refusing assent, still the 
company has agreed at the time they 
issue the policy, that if they do assent 
to a mortgage endorsement, they will 
perform the duties specified in such 
endorsement, without additional pre- 
mium or consideration.’ 

Then there is the very potent argu- 
ment which may be advanced at this 
point that the mortgage clause should 
always be given the same construc- 
tion, so that there will be a reason- 
able degree of certainty as to the 
rights of the parties to the contract. 
It is important that the parties know 
just where they stand, and that 
lawyers be able to advise them as to 
their legal rights. This tends to pre- 
vent litigation and to reduce expenses 
of various kinds. It has been shown 
that a mortgagee should not be held 
liable for premiums when he does not 
know of or has not assented to the 
mortgagee clause. To bring about 
this much desired certainty of rights 
under the clause, it is therefore desir- 
able that the identical clause receive 
the same construction when the mort- 
gagee knows of the clause or assents 
to it, or when it is attached subse- 
quently to the issuance of the policy. 

It is therefore submitted that in 
the case of the subsequently attached 
mortgage clause, whether or not the 
mortgagee has knowledge thereof, the 
argument which would hold a mort- 
gagee liable for premiums is unsound. 


5. ANALYSIS OF CASES HOLDING THE 
PREMIUM PROVISO A CONDITION. 


HE cases strongly support the 
view herein contended for. The 
following are square authorities for 
the principle that the clause, provid- 
ing for payment of the premium by 
the mortgagee, in the event of de- 
mand after the mortgagor’s default, 
is a condition and not a covenant, and 
that therefore the mortgagee is un- 
der no duty to pay premiums to the 
insurance company or its agents. 
New York 
Covykendall v. Blackmer (1914) 
161 App. Div. 11, 146 N. Y. 
S. 631. 
Rhode Island 
Home Ins. Co. v. Union Trust 
(1917) 40 R. I. 367, 100 Atl. 
1010, L. R. A. 1917 F. 375. 


Tt is not at all unusual for a contract to con- 
tain provisions making certain acts optional with 
the promisor, Where there is adequate considera- 
tion to support a promise (here it is the premium 
paid or promised), and a definite duty is placed upon 
the promisor (here it is the duty to pay for a fire 
loss), it is well settled that certain other duties may 
be optional with the promisor, or may be dependent 
upon a voluntary act upon his part, like giving 
notice or an endorsement. See Page “Contracts” 
(2d ed. 1920) Secs. 577, 578. A common example 
of such a contract is: A seller agrees to sell a defi- 
nite quantity of goods and also an additional quan- 
tity at the buyer's option. Such a contract is not 
wanting in consideration and the buyer may enforce 
his option. See the examples given by Page, op. cit. 
supra. 
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California 

Schmitt v. Gripton (1926) 77 
Cal. App. 429, 247, Pac. 505 
(here endorsement used word 
“condition” instead of “pro- 
vided”). 

Wyoming. 

Farnsworth v. Riverton (1926) 
35 Wyo. 334, 249 Pac. 555, 47 
A. L. R. 1114. 

Tennessee 

John N. Acuff Co. v. Bankers 
Trust (1927) 157 Tenn. 99, 7 
S. W. (2d) 52. 

North Carolina 

Whitehead v. Wilson (1927) 
194 N. C. 281, 139 N. E. 456, 
56 A. L. R. 674. 

Ohio 

Metropolitan Life Ins. Co. v. 
Olmsted (1927) 28 Ohio App. 
139, 162 N. E. 641. 

Georgia 

Ashur v. Union Assur. Co. 
(1933) 170 S. E. 786 (certi- 
fied question of law) (same 
case on appeal: 171 S. E. 238; 
overruling Security Ins. Co. 
v. Eakin (1933) 41 Ga. App. 
257, 152 S. E. 606). 

W. B. McBurney v. Union 
(1933) 171 S. E. 239 (memo 
decision based upon Ashur v. 
Union, supra). 

New Jersey 

Com. Union of London v. Bur- 
lington (1933) 166 Atl. 479. 

Louisiana 

Rhett v. Jefferson Parish, Home- 
stead Assn. —t. of App. 
Orleans #8534 (1924) South- 
ern Rep. Dig. v. 16 “Insur- 
ance” Sec. 182 (preliminary 
unreported case). 

In most of these cases it appears 
that the mortgage rider was attached 
to the policy at the time of issue with 
the knowledge and assent of the mort- 
gagee. But the court in each case had 
before it the question of the correct 
interpretation of, the clause. The 
time of the attachment of the rider 
and the knowledge of the mortgagee 
with respect to it were assumed to be 
entirely irrelevant to the issue. In 
other words, the interpretation given 
to the premium proviso by these 
courts would apply regardless of 
when the clause was attached or when 
the mortgagee acquired knowledge 
thereof. 

In Coykendall v. Blackmer, supra, 
the court said that the effect of the 
mortgagee’s failure to pay the pre- 
mium upon demand is that 

“He shall no longer be entitled to avail 
himself of the stipulation that no act or 
neglect on the part of the mortgagor shall 
invalidate the policy but the insurance of 
the interest of the mortgagee shall there- 


after be governed by the policy itself.” 
(p. 634) | 





{ 
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In other words the effect of the 
failure of the mortgagee to pay a pre- 
mium after demand, is to reduce him 
to the status of a payee under a 
simple loss payable clause, and under 
such a clause, a mortgagee has never 
been held liable for a premium. 

In Whitehead v. Wilson, supra, the 
court in holding the clause in ques- 
tion a condition rather than a cove- 
nant said: 

“To hold otherwise would be to render 
the mortgagee liable for such premiums, 
even after its (the mortgagee’s ) interest 
in the premises had expired, either by 
foreclosure or payment of the mortgage.” 
(p. 286, 287.) 

And in Metropolitan Life Insur- 
ance Company v. Olmsted, supra, the 
court analyzed the problem as fol- 
lows: 

“Manifestly the mortgagor is respon- 
sible. It is true that the insurance is for 
the benefit not only of the mortgagor, but 
for the mortgagee also. Then upon what 
theory could the insurance company, who 
has made a contract with the mortgagor, 
bring an action against the mortgagee. The 
mortgagee may not desire to carry this 
insurance. He may be willing to have the 
insurance cancelled. ee er (p. 149.) 

It is submitted that the disadvan- 
tage to the mortgagee of holding him 
liable for a premium, which the court 
points out in the above quoted lan- 
guage, is a very real one. Suppose 
the mortgagee, though he understands 
and knows that the mortgagor has 
effected insurance payable to the 
mortgagee, yet does not know of the 
premium proviso in the mortgage 
clause. Since the required demand 
upon the mortgagee might sometimes 
be the first information he has of a 
claim against him, the mortgagee if 
he were now to be held liable would 
be so held without having had any 
real opportunity to reject the obli- 
gation. 

Judge Mathews in Com. Union of 
London v. Burlington, supra, makes a 
keen analysis of the problem in the 
following language: 

“In the first place, the contract is ob- 
viously made between the owner and the 
insurance company for the benefit of third 
parties (mortgagees) as well as the owner. 
That the owner is obligated to pay the 
premium or consideration in the first in- 
stance at least, is apparent from the word- 
ing of the clause. It is obvious, however, 
that the terms of the contract for the 
benefit of the mortgagees are somewhat 
broader than that for the benefit of the 
owner, but this could of itself in no way 
create any liability on the part of the 
mortgagees or either of them to pay the 
premium. Such liability, if it exists, must 
be ascertained in this case from the con- 
struction to be put upon the clause in 
question, and must be clearly demon- 
strated. ; 

“If the proviso in the clause be given 
the interpretation of an absolute contract 
to pay the premium upon failure of the 
owner to do s0, it is perfectly obvious that 
the liability would arise the very instant 
the premium was due and payable by the 
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owner, the owner failed to pay, and de- 
mand was made upon the mortgagees, and 
would continue for the statutory period of 
six years. If demand were not made 
promptly, it might become a question as 
to when demand should have been made. 
Hence, in the first contingency noted, the 
plaintiff could sue defendants immediately, 
they would be forced to pay, and their 
redress would apparently be only by sep- 
arate action against the owner or by in- 
cluding the amount in foreclosure pro- 
ceedings. Obviously, they would have no 
right to cancel the policy and take out 
their own insurance. What further com- 
plications might arise where the mortga- 
gees had assigned their mortgages or fore- 
closed them it is not necessary to discuss, 
but they will immediately occur to mind 
as presenting difficulties resulting from 
such an absolute liability to pay the 
premiums, which leads one to the con- 
clusion that the assumption of such a 
liability must be clearly expressed to be 
held to be intended. * * * 

“It seems to me that the proper con- 
struction to be placed upon the clause in 
question, from the foregoing as well as 
considering the remainder of the contract, 
is that that portion of it which provides 
that, in case the mortgagor or owner shall 
neglect to pay the premium, the mort- 
gagee (or trustee) shall pay the same on 
demand, following as it does the terms 
waiving certain conditions which it may 
reasonably be assumed would otherwise 
invalidate the policy, and following also 
the word ‘Provided’ after a semi-colon, 
constitutes solely a proviso or condition 
upon the performance of which such 
waiver will be effective, and cannot from 
the wording of the entire mortgagee clause 
be construed to be an absolute agreement 
or covenant upon the part of the mort- 
gagee or trustee to pay the premium if it 
does not choose to do so and continue the 
insurance. The clause makes provision 
for cancellation by the plaintiff insurance 
company ten days after the violation of 
the terms of the policy, or ten days after 
the giving of notice to the mortgagee so 
far as the mortgagee is concerned. If it 
gives such notice, the mortgagee has the 
choice of paying the premium, if that be a 
violation of the terms of the policy, and 
taking advantage of the continuation of 
the provisions of the mortgagee clause 
during the period of the policy. If it 
does not choose to do so, it loses the 
benefit of the contract under the terms of 
the provisor, if the insurance company 
cancels the policy. If the insurance com- 
pany does not choose to cancel the policy 
or give the notice it cannot thereby con- 
vert what is an option on the part of the 
mortgagee under certain circumstances into 
an absolute obligation.” 


In support of the view herein ad- 
vocated there might also be cited the 
case of Johnson, Sanson and Com- 
pany v. Fort (1922 Texas) 244 S. 
W. 657, which was an action by an 
insurance agent against a mortgagee, 
to recover premiums which the mort- 
gagor had failed to pay. A judgment 
for the defendant was affirmed. But 
the majority of the court based its 
conclusions on the ground that even 
if the mortgagee was liable to the in- 
surance company for the premiums in 
the first place, the agent of the com- 
pany by remitting the premium on 
his own account to the company 





(without having first collected from 
the insured) could not be subrogated 
to the company’s right (if the com- 
pany had a right) against the mort- 
gagee for such premiums. Buck, J., 
who wrote the opinion, after care- 
fully reviewing the cases on the prob- 
lem under discussion, was of the 
opinion that the premium proviso was 
a condition and not a covenant, and 
therefore regardless of the agent’s 
right of subrogation, the mortgagee 
was not liable for premiums.’*® 


6. ANALYSIS OF CASES HOLDING THE 
PREMIUM PROVISO A COVENANT. 
ee @ 

“THERE are but two states, North 

Dakota and Kansas, definitely 
taking the view that the premium 
proviso of the standard mortgage 
clause is a covenant and not a condi- 
tion, and therefore places the mort- 
gagee under a duty to pay premiums 
to the company. 

The first case to take this view was 
St. Paul Fire and Marine v. Upton 
(1891) 2 N. D. 229, 50 N. W. 702. 
The court in this case did not have 
the aid of previous judicial construc- 
tion in solving the problem, as it was 
the first case in the country involving 
the interpretation of the premium 
proviso, and it is obvious from the 
opinion that the court labored under 
the handicap of an inadequate pres- 
entation of the case, and yet the 
decision of the court might very well 
be sustained, not upon the ground 
assigned in the opinion (which will 
be discussed later), but upon the 
ground that the mortgage clause it- 
self contained the usual words for 
expressing a promise or covenant. 
The pertinent portion of the mort- 
gage clause in that case read as 
follows: 

“Loss if any payable to Hiram D. Upton, 
Mortgagee, or his assigns as hereinafter 
provided: it being understood and agreed 
that this insurance as to the interest of the 
mortgagee only therein shall neither be 
invalidated by any act or neglect of the 
mortgagor, etc. * * *; provided that 
in case the mortgagor or owner neglects 


16There are two other cases which, though not 
involving the premium proviso, lend strong support 
to the view that such proviso is a condition and 
not a covenant. Referring back to the standard 
mortgage rider, it will be noted that there is a 
second “Provided” clause which for short has been 
called the ‘notice proviso’, by the terms of which 
the mortgagee is required to give the company notice 
of any change of ownership or occupancy, or in- 
crease of hazard, etc., which comes to his knowl- 
edge. The language here is identical with that of 
the premium proviso, which is now under discus- 
sion. So the question might arise with respect to 
the notice proviso: Is it a covenant or condition? 
May the mortgagee be sued directly for violating 
the clause, or is the effect of his non-compliance 
therewith simply to deprive him of the advantages 
of the clause? Trust Company of St. Louis v. 
Phoenix (1919) 201 Mo. App. 223, 210 S. W. 98, 
and Ormsby v. Phoenix Ins. Co. (1894) 5 S. D. 72, 
58 N. W. 301 involved this question, and it was 
held in both cases that the notice proviso was a 
condition, and that the effect of the failure of the 
mortgagee to give notice to the company of a 
breach of condition (transfer of ownership) by the 
mortgagor known to the mortgagee, was to deprive 
the mortgagee of the immunity given him by the 
clause. 
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or refuses to pay any premium due under 
this policy, then on demand the mortgagee 
shall pay the same.” (p. 230.) 

It will be noted that the clause uses 
the terms ‘‘understood” and “agreed.” 
These words import a promise or 
covenant, The term “agreed” is fre- 
quently used synonymously with 
“promise.” “I agree to pay you $100” 
means “I promise to pay you $100.” 
It is one of the words of art for 
creating a promissory or contractual 
duty. And since the phrase, “it being 
understood and agreed” follows im- 
mediately the naming of the mort- 
gagee, the language may very reason- 
ably be interpreted as meaning that 
the mortgagee “understands and 
agrees” to what follows, and one of 
the terms that follows is that the 
mortgagee shall upon demand, after 
the mortgagor’s default, pay the 
premium. 

It is significant that after this de- 
cision and the one in Kansas later 
to be commented upon were decided, 
the standard mortgage clause dropped 
the phrase “it being understood and 
agreed” and the clause now almost 
universally in use does not contain 
that or an equivalent phrase. 

Though the Upton case, supra, may 
be supported on the grounds pointed 
out above, the case is clearly erro- 
neous in its interpretation of the 
mortgage clause, and it is this inter- 
pretation which misled the same court 
and the Kansas court in later cases. 
The court thought the only aiterna- 
tive to holding the clause a covenant 
was to hold that the mortgagee was 
not entitled to the special benefits of 
the clause, except after the mortgagor 
had defaulted in the payment of the 
premium and the mortgagee had paid 
the same. In other words, if the 
mortgagor paid his premiums prompt- 
ly, the mortgagee’s rights would be 
subject to all the conditions of the 
policy which controlled the rights of 
the mortgagor. That is, the clause 
would furnish no more protection to 
the mortgagee than a simple loss 
payable clause. So, argued the court, 
to call the clause a condition would 
practically deprive the mortgagee of 
the benefits of the clause, since it 
would be but rarely that a mortgagor 
would fail to pay a premium. So 
rather than call the clause a condi- 
tion, and thereby deprive the mort- 
gagee of the benefits of the clause 
(except in the event the mortgagor 
defaulted and the mortgagee paid) 
the court preferred to call it a cove- 
nant and hold the mortgagee liable 
for premiums. The court put it thus: 


“If defendant’s contention is sound, this 
provision (that no act of the mortgagor 
shall invalidate the policy) would be 
nugatory, if the mortgagor should pay 
the premium on time; for it is only in 
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case of the mortgagor’s default that the 
mortgagee can perform this condition of 
payment, and defendant insists that it is 
only on performance of such condition by 
him that he can have any rights under the 
mortgage clause. This construction would 
destroy its effect in many cases. It would 
often deprive the mortgagee of any benefit 
from the provision that he should not be 
prejudiced by any act or neglect of the 
mortgagor, nor by reason of the vacancy, 
etc., of the premises.” (p. 231.) 

It is obvious that to call the pre- 
mium clause a condition, did not 
require the construction that the 
mortgagee would be disentitled to the 
mentioned benefit of the clause until 
the mortgagor had defaulted, and the 
mortgagee has paid a premium. The 
most “obvious construction—one ap- 
parently completely overlooked by 
the court,—and one now almost uni- 
versally adopted—was that before the 
mortgagor’s default in payment, the 
mortgagee was entitled to the special 
benefits or immunities of the clause 
without payment, and after the mort- 
gagor’s default, the mortgagee was 
entitled to such benefits of the clause 
only if he paid the premium. Pay- 
ment by the mortgagee was necessary 
to continue such benefits of the clause 
only after the mortgagor had de- 
faulted. It is not at all certain that 
the court would have decided as it 
did, had this construction been pre- 
sented to it. 

Notwithstanding what has seemed 
to most courts a clear misconstruc- 
tion of the premium clause by the 
North Dakota court in the Upton 
case, the court chose to restate its 
interpretation in the second case 
arising in that jurisdiction, viz., 
Baker v. Fargo Building and Loan 
Ass'n (1933 N. D.) 252 N. W. 42, 
and curiously enough quoted in sup- 
port of this decision the misleading 
and repudiated portion of the Upton 
opinion quoted above. The latter 
case could easily have been distin- 
guished from the first, on the ground 
that the mortgage clause in the latter 
did not contain the phrase “it being 
understood and agreed.” The court 
failed to see this, it seems, since it 
remarked that the “clause construed 
in the Upton case is the identical 
clause relied upon by plaintiff in this 
action.” Though based on the mis- 
conceived Upton case, the case of 
Baker v. Fargo, supra, is a square 
authority for the principle that the 
modern standard mortgage clause 
contains a covenant by the mortgage 
binding him to pay premiums. If 
the sound construction of the pre- 
mium clause as a condition, together 
with the dissimilarity of the mortgage 
clauses in the two cases considered 
above, and the array of authority 
against the covenant construction 
were clearly presented to the N. D. 
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court in a later case, it is conceivable 
that the court would change its posi- 
tion. 

The second case in the country in- 
volving the interpretation of the 
premium proviso, and the second case 
to hold the mortgagee liable, was ‘ 
Boston Safe Dep. Co. v. Thomas 
(1898) 59 Kan. 470, 53 Pac. 472. The 
clause here was identical in phrase- 
ology with the clause involved in the 
Upton, North Dakota case. That is, 
it contained the phrase, “it being 
hereby understood and agreed.” The 
case was decided solely upon the 
authority of the Upton case, which | 
have already attempted to show was 
based upon a misconstruction of the 
clause and apparently again the court 
was not aided with a suggestion as 
to the correct alternative to calling 
the clause a covenant. 

The second and last Kansas case, 
Stoddard v. Black (1932), 134 Kan. 
939, 8 Pac. (2d) 305, involved a 
modern standard mortgage clause, 
but despite the difference in phrase- 
ology (which the court for some rea- 
son denied) the court felt bound by 
its previous decision, and held the 
mortgagee liable to the insurance 
agent for premiums. This decision is 
weakened by quoting from and rely- 
ing upon, to some extent, the case of 
Security Insurance Co. v. Eakin 
(1930), 41 Ga. App. 257, which held 
that the mortgagee was liable for 
premiums, but which case was sub- 
sequently expressly overruled by 
Ashur v. Union Assur. Co. (1933 
Ga.), 171 S. E. 238. 


T is thus seen that the only cases 
adopting the “covenant” theory 

of the, modern standard mortgage 
clause go directly back to and are 
founded upon the original misinter- 
pretation given to the mortgage clause 
in the Upton case, decided in North 
Dakota in 1894, or upon the subse- 
quently overruled case of Security 
Ins. Co. v. Eakin, supra. This cir- 
cumstance together with the fact of 
the substantial number of well con- 
sidered cases holding to the contrary, 
would seem to place the covenant 
theory of the premium proviso in an 
insecure position. 

There are two Mississippi cases in- 
volving the liability of a mortgagee 
for premiums under a mortgage 
clause, Barry v. Wright (1933 
Miss.), 150 So. 186, and Hennessey 
v. Helgason (1934 Miss.), 151 So. 
724. In both of these cases there was 
in issue the right of an insurance 
agent (who had remitted the pre- 
miums to the company on his own ac- 
count) to recover premiums from the 
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mortgagee upon the default of the 
mortgagor, and in both cases the 
existence of such a right was recog- 
nized. In the first case the court 
carefully reviewed the authorities 
bearing on the question as to whether 
the premium proviso was « condition 
or a covenant, and then pointed out 
the inapplicability of them to the case 
in hand because (1) the standard 
mortgage clause in Mississippi is re- 
quired by statute whereas in most 
other states it is not, and (2) the 
statutory form substituted the word 
“and” for the phrase “provided that,” 
which introduces the premium pro- 
viso under the regular standard 
clause. This substitution makes the 
premium clause read as follows: 

“and in case the mortgagor or owner 
shall neglect to pay any premiums due 
under this policy the mortgagee shall on 
demand pay the same.” 

The court then pointed out that the 
deletion of the words “provided that” 
took away the conditional character 
of the clause, and the requirement 
of the changed wording by statute 
made it compulsory upon the mort- 
gagee to pay the premiums on the 
contingencies set out in the form re- 
quired by statute. It was as if the 
statute acted directly upon the mort- 
gagee and imposed upon him a stat- 
utory duty. The clause, 

“And in case the mortgagor or owner 
shall neglect to pay any premium * 
the mortgagee shall on demand pay Pn 
same, 
when set forth in a statute makes it 
reasonably clear that a definite stat- 
utory duty was intended to be im- 
posed upon the mortgagee. This case 
therefore involves no question of con- 
tract law or consideration, but is 
purely one of statutory construction, 
for, of course, the statute can im- 
pose a duty without regard to the 
existence of contract or considera- 
tion. Ethridge, J., concurring in this 
case said: 

“As a compensation for this benefit, 
highly advantageous to the mortgagee, the 
statute has imposed on the mortgagee the 
duty of paying the premiums if the mort- 
gagor shall not pay them on a demand 
for such payment, by the insurance com- 
pany, or those who stand in its right. 
* * * T| think our statute requires a 
different rule of construction to be ap- 
plied in construing the insurance policy 
than was held in the authorities relied 
upon by the appellee * * *” (p. 189.) 

Even in the face of this argument 
two out of five justices dissented and 
thought the clause should be con- 
strued as a condition rather than as 
imposing a duty. 

The other Mississippi case, Hen- 
nessey v. Helgason, supra, followed 
the rule of the first case (but without 
citing it) and held that as to whether 
demand upon the mortgagee was 
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made within a reasonable time was 
a question for the jury. 

Though these cases hold that a 
mortgagee is liable for premiums, 
this is true only because the partic- 
ular form of the mortgage clause 
prescribed by statute is such as to 
impose a direct statutory duty upon 
the mortgagee regardless of contract 
or consideration. The Mississippi 
cases, therefore, cannot be regarded 
as supporting the theory that the 
standard mortgage clause is a cove- 
nant. 

C. Liability of the Mortgagee for 
Assessments. 
l. IF AN 
OF PREMIUM, 

eee 


ASSESSMENT IS A FORM 


POLICY issued by a stock com- 

pany does not subject the in- 
sured to liability for assessments. 
The entire consideration for the in- 
surance is the premium paid for the 
policy, at the time of its issuance. 
Consequently under such a policy no 
question can arise as to the liability 
of the mortgagee for assessments. 

But under most forms of mutual 
insurance the insured is liable for 
possibie assessments, not to exceed 
certain limits set out in the policy, 
on condition that the assets of the 
company become impaired or insufh- 
cient tor maintaining the necessary 
reserve and paying expenses, and the 
company makes a levy on its mem- 
bers. Such contingent liability is pro- 
vided for in the by-laws of the com- 
pany and also is set out in the policy. 
A typical form is as follows: 

“The contingent mutual liability of each 
member of this company for the payment 
of losses and expenses not provided for 
by its cash fund shall be a sum equal to 
and in addition to the cash premium writ- 
ten in this policy. 

“Assessment against this contingent lia- 
bility of its members shall be made by this 
company whenever for any cause the com- 
pany is not possessed of cash funds above 
its reinsurance or premium reserve, suffi- 
cient for the payment of incurred losses 
and expenses. 

“Such assessments shall be in proportion 
to the several liabilities of the members 
and written notice thereof shall be forth- 
with given to each member liable thereto, 
by mail or personal service, and each pol- 
icyholder shall be liable to pay his appor- 
tional part of any such assessments made 
by the company in accordance with law 
and this contract, on account of losses and 
expenses incurred while he was a member, 

providing he is notified of such assessment 
within one year after the expiration of 
his policy.”” 

Now if a standard mortgage clause 
is attached to a mutual policy con- 
taining such a provision, our question 
is, if the mortgagor defaults in the 





7 The above provisions are taken from the by- 
laws of so-called ‘advance premium” general writ- 
ing mutual companies, which very rarely exercise 
a limited right to make an assessment. Tech- 

y, however, the question remains. 


payment of a duly levied assessment 
and demand is made upon the mort- 
gagee for the same, is he liable? 

Since the mortgagee clause makes 
no express mention of assessments, 
but mentions only premiums, the 
only possible ground upon which the 
mortgagee’s liability for assessments 
could be established is by regarding 
an assessment as a form of premium. 
If an assessment is to be so regarded, 
then exactly the same argument which 
has been used against the premium 
liability of the mortgagee may be 
used with equal effectiveness against 
the assessment liability of the mort- 
gagee. So, if an assessment is a 
premium the mortgagee is not liable 
for the reasons already advanced in 
this paper. But we have seen that 
in North Dakota, Kansas and Mis- 
sissippi a mortgagee is liable for 
premiums. It, therefore, becomes 
necessary to determine in this paper 
whether an assessment is a form of 
premium, 


2. IS AN 
PREMIUM ? 


ASSESSMENT A FORM OF 


ESPECTABLE authority can 
be shown for either the view 
that an assessment is a form of pre- 
mium or that it is not. As to whether 
it is used in the sense of premium 
seems to depend upon the context or 
upon the particular issue or question 
involved. There is, however, no 
authority construing “premium” as 
used in the mortgagee clause and, 
consequently, none supporting the 
contention that the term “premium” 
as there used includes an “‘assess- 
ment.” One may refer loosely or 
broadly to all sums paid by an insured 
as consideration for a policy or for 
continuing a policy as premiums, 
whether such sums are certain or 
uncertain, whether conditional or un- 
conditional. But when accurately 
used, the term does not have such a 
broad connotation. 
A premium in its precise sense is 
a sum of money unconditionally due 
and payable by the insured to the 
company in advance, the amount of 
which is determined, by actuarial 
principles, upon the basis of the prob- 
able or anticipated future losses and 
expenses of the company. At the 
time of the issuance of the policy, the 
amount of the premium and the time 
for its payment are known factors. 


An assessment on the other hand 
is a sum of money conditionally due 
and payable by the insured to the 
company, after the policy is issued, 
the amount of which is gauged solely 
upon the basis of unanticipated past 
losses and expenses, or losses and 
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expenses not predetermined, in an 
actuarial sense. At the time the 
policy is issued, whether there will 
be an assessment at all, and if so, its 
amount, and when it will be payable 
are unknown and uncertain factors. 

A premium therefore is paid in ad- 
vance for losses that are likely to 
occur. An assessment is paid after- 
wards for losses that have occurred. 
A premium must be paid at all events. 
An assessment need be paid only if 
losses and expenses exceed anticipa- 
tions, and then only in a amount 
necessary to take care of such losses 
and expenses.** 

Now our question is this, is the 
term in the mortgage clause used in 
the broad sense which would include 
assessment, or in the narrow, more 
accurate sense which would exclude 
it? Every consideration bearing up- 
on the question seems to indicate that 
the word is used in its precise sense. 
The phrasing of the clause was se- 
lected by insurance companies or 
their lawyers—persons well aware of 
the loose and exact uses of the word. 
It seems reasonable to suppose that 
such persons would be accurate and 
specific in the use of such an im- 
portant term. At other places in the 
policy the term is used in its accurate 
and narrow sense. Presumably this 
sense would be adhered to through- 
out the policy and in its endorsements. 

But there is a more convincing 
reason why “premium” as used in 
the standard mortgage clause does 
not include “assessments.” An_ in- 
sured person under a mutual policy 
becomes a member of the corpora- 


'S The following definitions support the distinction 
advocated above: 

“A premium is not an assessment. The for- 
mer is a fixed and certain liability from the time 
the policy is accepted. The latter does not be- 
come a liability until it is imposed.” Matthes 
v. Imperial Accident Ass'n. Supreme Court of 
Towa (1900) 81 N. W. 484, 487. 

“A distinction has been made between a 
premium and assessment. Thus an annual deposit 
of a definite sum in lieu of an assessment, based 
upon the mortality tables, the certificate being 
subject to forfeiture unless said amount be paid in 
advance each year, and which sum is ascertained 
without reference to assessments for actual losses 
and expenses during the year, is declared to be 
a premium or price for assuming the risk, and not 
an assessment to pay losses and expenses as they 
may arise.”” Joyce on Insurance, Sec. 1247. 

“In the law of insurance, the premium, as dis- 
tinguished from an assessment, ordinarily, is ~ 
agreed price for assuming and carrying the risk 

*" Couch “Insurance Law" (1929) Sec. 579, 
p. 1850. 

“In fixing the amount of premium in any 
given case of marine, fire or accident insurance, 
the insurer strikes an equation between the sum 
to be paid by all the insured and the amount 
necessary for the payment of probable losses and 
probable expenses during a specified term. To 
do this it is necessary to require that each in- 
sured shall pay such a percentage of the amount 
of his insurance as experience has shown that 
the probable losses suffered, plus expenses to be 
incurred, will bear to the total of the outs tanding 
insurance. Vance “Insurance” (1930) p. 48. 

“The cash premium in these cases (ordinary 
Premium mutuals) is based either on the full 
stock company rates or a percentage thereof. The 
thought is to have the premium sufficient to 
meet losses and expenses, but not: to charge much 
in excess of that requirement. Should premiums 
prove insufficient, policyholders are liable to 
assessments for the deficit.” Huebner, ‘Property 
Insurance’ (1929) p. 71. 
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tion. The policy is issued to the 
mortgagor. He is one of the con- 
tracting parties. He either pays the 
initial premium or the mortgagee 
pays it in his behalf. His name ap- 
pears in the body of the policy. He 
is designated therein as the insured 
or policyholder. He is the person, 
therefore, who becomes the member 
of the company under the statutes 
governing mutual companies and un- 
der the company’s by-laws.'® As such 
member he is entitled to attend meet- 
ings of its members, to vote, hold 
office therein, and is entitled to share 
in its earnings, if any. A mortgagee, 
in whose favor the mortgage clause 
runs, is not a member, may not at- 
tend meetings or vote, hold office, or 
share in its earnings. He is not 
counted as a member when the com- 
pany determines upon a pro rata dis- 
tribution of excessive surplus (divi- 
dends). He would not be entitled to 
share in the company’s assets in case 
of dissolution. It would follow from 
the mortgagee’ Ss occupy ing this status 
that he would not be liable as a mem- 
ber to pay an assessment, because 
assessments by statute and by by- 
laws are leviable against and collect- 
ible only from members of the 
company.”” The mortgagee, then, is 
not liable as a member for assess- 
ments. May he be regarded as liable, 
not upon his own account, but for 
and on behalf of the mortgagor who 


18 There can hardly be any doubt that when the 
policy uses the term “insured’’, it has reference 
to the mortgagor. For example in lines 56 to 59 
of the old New York Standard policy this language 
is used: 

“If with the consent of this company, an interest 
under this policy shall exist in favor of a mdrtgagee 
or of any person or corporation, having an interest 
in the subject of insurance, other than the interest 
of the insured as described herein 
(Italics mine) Here the policy expressly refers to 
the interest of a mortgagee as distinguished from 
the interest of the insured. The mortgagee therefore 
could not be the insured, 

Further, certain acts and neglects of the in- 
sured operate to avoid the policy. Many of the 
acts and neglects referred to in the policy could 
have no application to a mortgagee. The policy shall 
be void “if the interest of the insured be other than 
scle and unconditional ownership,” “if the subject 
of insurance be a building on ground not owned 
by the insured in fee simple,” “if the subject of in- 
surance be personal property and be or becomes 
encumbered by a chattel mortgage.’? None of these 
could have application to the mortgagee. ‘Insured’ 
as used in the policy quite obviously, therefore, 
refers to the mortgagor and not the mortgagee 

Most cases that have considered this question agree 
with this view. The following is typical language: 
“The general rule is that the term ‘the insured’ 
means the person who applies for the insurance, 
who is named in the policy as the insured, and 
who pays the premium, and does not include a 
person appointed to receive a portion of the pro- 
ceeds of the policy in case of loss. The cases are 
collected in 26 C. J. p. 82." Kierce v. Lumberman 
Ins. Co. of Phila. (1925 Minn.) 202 N. W. 730, 
731. See also in accord Riddell v. Rochester Co. 
(1914 R. 1.) 89 Atl. 833 and cases cited on p. 837. 

2 For example, see the following sections of the 
Mutual Insurance Act of Illinois (1915): 

Sec. 13. Every policyholder shall be a mem- 
ber of the corporation and shall be entitled to one 
or more votes, based upon the insurance in force, 
the number of policies held or the amount of 
premiums paid, as may be provided in the by- 
laws and such members may vote in person or 
by proxy.” 

“Sec. 14. The by-laws shall provide for a 
cash premium and may limit the contingent 
liability of the members to an amount not less 
than one or more than ten times the cash premium 
expressed in the policy.” (Italics mine) 
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is a member? In other words, does 
he promise or undertake to pay the 
mortgagor’s membership assessment 
for him? There is no valid reason 
why the mortgagee, if he wanted to, 
could not agree to pay the mort- 
gagor’s membership assessment lia- 
bility. But to do so, it would be neces- 
sary for him to make a valid contract 
of assumption either with the mort- 
gagor himself or the insurance com- 
pany. Does he make such a contract 
under the mortgagee clause? It seems 
clear that he does not. It has already 
been pointed out that the mortgagee 
makes no contract at all with the 
insurance company. He is simply a 
beneficiary of the contract between 
the company and the mortgagor. It 
seems equally clear that he makes no 
such contract with the mortgagor. 
There is nothing in the mortgage 
clause that suggests that it is a con- 
tract between the mortgagor and the 
mortgagee. Not being such a con- 
tract, it could by no possible means 
result in the imposition of a duty 
upon the mortgagee to pay the mort- 
gagor’s membership assessments. 

Even though the view be taken, as 
it is in Kansas, North Dakota and 
Mississippi, that the mortgagee is 
liable for premiums, such justification 
as exists for that view completely 
disappears when applied to the ques- 
tion of assessments. In the first 
place assessments are not premiums 
and only premiums are mentioned in 
the mortgage clause. In the next 
place assessments are chargeable only 
to members or to persons who as- 
sume by contract to pay on behalf of 
members. A mortgagee is not a mem- 
ber, nor does he contract with the 
mortgagor to assume his membership 
assessment. The result even in those 
states, therefore, is that the mort- 
gagee is not liable for assessments 
under a standard mortgage clause. 

Conceivably it might be contended 
that if the mortgagor defaults in the 
payment of an advance premium he 
automatically ceases to be a member 
of the company, and when demand is 
made upon the mortgagee, he takes 
the mortgagor’s place, and hence- 
forth is to be regarded as a member, 
is entitled to vote, to dividends, and 
correlatively is liable for any possible 
assessments thereafter. The fallacy in 
this argument is that if the mort- 
gagee paid such advance premium in 
accordance with the demand, such 
payment would operate to continue 
the policy for both the mortgagor and 
mortgagee, and if the mortgagor’s 
policy is still in force, he and not the 
mortgagee is still a member, and en- 
titled to all benefits thereunto apper- 
taining. 
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3. THE ASSESSMENTS CASES CON- 
SIDERED. 
eee 
HERE are no cases in the 
United States holding that a 


mortgagee is liable for assessments 
under a standard or union mortgage 
clause. The fact of non-liability has 
been taken so strongly for granted 
that the question has not even been 
raised in any court of record. 

In John N. Francis v. Butler 
(1862) 7 R. I. 159, a mortgagee was 
able to recover on a policy though he 
had failed to pay an assessment upon 
demand, after the mortgagor had de- 
faulted. Lut the union mortgage 
clause was not involved in this case. 
In Cummings v. Hildreth (1875), 
117 Mass. 309, it was held that a 
mortgagee to whom a policy had been 
assigned was not liable for assess- 
ments. But here again the union 
mortgage clause was not involved. 
In /pswich v. Harding Co. larmer’s 
Mutual (1929), 55S. D. 261, 225 N. 
W. 721, though it was held that the 
payment of an assessment by a mort- 
gagee was a condition, the question 
of the liability of the mortgagee for 
assessments was not raised or dis- 
cussed. Considering the convincing 
character of the argument against 
mortgagee liability for assessments 
and the utter lack of judicial author- 
ity favoring such liability, it seems 
a safe statement to say that there is 
no warrant in the law for holding a 
mortgagee liable for assessments un- 
der a standard mortgage clause. 
e@e @ 

IV. 

AND CONCLUSION. 
l AN insurance policy with the 

e simple loss payable clause at- 
tached has the effect of creating a 
third party beneficiary contract with 
the mortgagee as the beneficiary, and 
furnishing protection to the interests 
of both the mortgagor and the mort- 
gagee. But the mortgagee’s protec- 
tion is subject to divestment by 
breach of condition on the part of 
the mortgagor. 


SUMMARY 


2. A policy with the standard or 
union mortgage clause attached, also 
creates a third party beneficiary con- 
tract but by express provision the 
mortgagee’s protection is safeguarded 
from destruction by any breach of 
condition by the mortgagor. The 
mortgage clause was not intended to 
and does not purport to impose duties 
upon the mortgagee. 


3. If a mortgagee has no knowl- 
edge of or has not assented to a mort- 
gage clause in his favor, such clause 
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could not impose a duty upon him to 
pay premiums, regardless of its word- 
ing, because one cannot be bound by 
contract except by his consent. 

4. If a mortgagee acquires knowl- 
edge of, or assents to a mortgage 
clause at some time after the issuance 
of the policy with the clause attached, 
regardless of its wording, such assent 
can create no duty in him to pay 
premiums. Since the insurance com- 
pany is under a pre-existing legal 
duty to the mortgagee, there is no 
consideration for his assent. 

5. Where the issuance of the 
policy with the mortgage clause at- 
tached and the assent of the mort- 
gagee thereto are concurrent acts, the 
mortgagee is not bound to pay a 
premium because the phraseology of 
the clause does not purport to bind 
him. That is, it contains no words of 
covenant, promise, undertaking, en- 
gagement or agreement. The pre- 
mium proviso is introduced by the 
phrase “Provided that”—the words 
of technic for creating a condition, 
as distinguished from a_ covenant. 
The sound construction of the pre- 
mium proviso therefore is that it is a 
condition and not a covenant. 

6. Where a mortgage clause is 
attached as a separate transaction, 
after the policy has been issued and 
has been in effect for a period of 
time, the mortgagee is not bound to 
pay a premium thereunder, for the 
same reason advanced in the last 
paragraph. But it has been contended 
that the clause would be entirely in- 
effective here for lack of considera- 
tion unless there is read into the 
clause a promise by the mortgagee 
to pay the premium. The original 
consideration furnished by the mort- 
gagor, however, is sufficient to sup- 
port the company’s promise to the 
mortgagee, since the possibility of 
such a promise (or endorsement) 
was contemplated by the terms of 
the policy itself, and is recognized 
by insurance practice. The company 
at the time it issued the policy was 
given consideration for, and promised 
to pay in accordance with any sub- 
sequently attached mortgage clause. 

7. A great majority of the cases 
support the view that the premium 
proviso is a condition and not a cove- 
nant whether the mortgagee knew of 
it and assented thereto or not, and 
regardless of when the clause was 
attached. 

8. The few cases taking the con- 
trary view are based upon a clear 
misconstruction of the clause ad- 


vanced in the first case in the country 
to decide the question. 

9. In the case of mutual com- 
panies, if an assessment is a form of 


premium, the mortgagee is not liable 
for the identical reasons that he is not 
liable for a premium. 


10. But an assessment accurately 
is not a premium and therefore, since 
“assessment” is not mentioned in 
the mortgage clause, the mortgagee 
should not be held liable therefor, 
even in a state holding the mortgagee 
liable for premiums. 


11. The mortgagee is not liable 
for an assessment for the further 
reason that assessments are leviable 
against and collectible from members 
of the company only, and a mort- 
gagee under a standard clause is not 
a member, either before or after de- 
fault by the mortgagor, or before or 
after the payment of a premium by 
the mortgagee, nor does he by such 
clause assume liability for the mort- 
gagor’s membership assessments. 


12. There are no cases in the 
United States holding that a mort- 
gagee is liable for assessments under 
a standard mortgage clause. 
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“WELL DONE 


**Well done’’, said a practical financier when 


he analyzed the figures, showing that the Federal 
\Iutuals had returned $52.070,625.89 in dividends 


to policyholders since organization. 


**Well done’’, said the president of a large 
manufacturing institution when he was given the 
facts about Federal Mutuals’ established reputa- 


tion for prompt payment of losses. 


**Well done’’, said the owner and operator of 


several large buildings, when his auditor showed 


him the savings he made last year by insuring 


his properties with the Federal Mutuals. 


**Well done’’, said a merchant when he saved 
$269.50 last year on his Federal Mutual insur- 
ance premiums. 

And so the achievement becomes more out- 
standing year after year—new friends are added 
to the already large list of satisfied clients who 
help the Federal Mutuals in their march of pro- 
gress—all of which proves the old adage, “Work, 


well done, endures.” 
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TWENTY-SECOND ANNUAL STATEMENT 


Security Mutual Casualty Company 


CHICAGO, ILLINOIS 


December Thirty-first, 1934 





@ 
Assets 


Bonds and Stocks (New York Insurance Department 

Valuation) .... ae $8,336,625.54 
Real Estate EE: 8. NITEM eRe Me 1.00 
Accrued Interest on Investments rere ee - 110,320.60 
Cash in Banks and Offices................ atdandessbertemtersetus i 
Premiums not over 90 days due POR Re, 255,256.03 
Reinsurance Recoverable ................. 4.072.7| 
Deposit with Workmen's Compensation Board, 

Province of Manitoba........ | 601.03 


$8,915,706.7| 





Liabilities 


Net Special Reserve for all Liabilities... ...$2,360,513.13 
Unearned Premiums........................264. A= 766,666.58 
Commissions due on policies effective after October Ist... | 645.58 
Reserve for Taxes and Expenses........ | 28,680.96 
*Contingency Reserve .. ROE, 36,291.54 
Voluntary Reserve es 2,87 1,908.92 
Net Surplus .. Oc ce? aoe _ 2,850,000.00 

$8,915,706.7 | 


*Contingency Reserve. This represents the difference between value carried in assets 
and actual December 3!st, 1934, market quotations on all bonds and stocks owned. 
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